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Notice:

This report has been prepared by KPFMG LLP ("KPMG") for the Minister of Service Alberta (*Minister”)
pursuant to the terms of our engagement agreement with the Minister dated January 21, 2019 (the
“Engagement Agreement”). This report was prepared in response to the Minister's request for a review of
the Real Estate Council of Alberta (*RECA”") under Section 76 of the Real Estate Act and the findings
presented in the report address specific evaluation criteria agreed to by the Ministry of Service Alberta.

KPMG neither warrants nor represents that the information contained in this report is accurate, complete,
sufficient or appropriate for use by any person or entity other than the Minister or for any purpose other
than set out in Section 76 of the Real Estale Act, This report may not be relied upon by any person or
entity other than the Minister, and KPMG hereby expressly disclaims any and all responsibility or liability
to any persan or entity other than the Minister in connection with their use of this report.

The procedures we carried out in performing the work that forms the basis of this report were not such as
to constitute an audit. As such, the content of this report should not be considered as providing the same
level of assurance as an audit. Our procedures consisted solely of inquiry, observation, comparison and
analysis of information provided by the Ministry, RECA and other stakeholders. We relied on the
completeness and accuracy of the information provided. Such work does not constitute an audit.
Accordingly, we express no opinion on financial results, internal controls or other information.
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1 Executive Summary

11 Introduction

The Real Estate Council of Alberta (RECA) regulates real estate agents and brokers, mortgage brokers,
real estate appraisers and property managers in Alberta. In its statement on self-regulation, RECA states
its mandate is *...to protect consumers and to provide services that enhance and improve the industry and
the business of industry professionals.” [1, p. 3] RECA is established as a corporation under the Real
Estate Act (the Act) and is not considered an agent of the Crown {2, p. 10}.

The Minister of Service Alberta (the Minister) received complaints about RECA's ability to govern itself
effectively. As a result, the Ministry of Service Alberta (Service Alberta) commissioned a preliminary
assessment of the complaints related to the conduct and integrity of Council. This preliminary assessment
was completed by George B Cuff & Associates Ltd. in October 2018 and led to the Minister's
determination to conduct a review of RECA under Section 76 of the Act (the Review).

In January 2019, Service Alberta engaged KPMG! to conduct the Review in accordance with Ministerial
Order SA: 001/2019 and its Terms of Reference; these are included in Appendix 1. KPMG worked with
Service Alberta to develop evaluation criteria based on the Terms of Reference. The criteria are included
with the findings in Section 5.

KPMG's role was to conduct interviews and review documentation in order to assess, at a high level,
Council's perfformance against the criteria. KPMG considered findings in light of commeon and leading
governance practices for non-profit and regulatory entities of a similar scale, and has provided advice in
this report to the Minister on recommended actions to address Council's ability to govern effectively.

1.2 Major Findings and Recommendations

The Review found that Council is not governing RECA effectively, and that personality conflicts within
Council, and between Council and Administration are unlikely to be resolved without changing the
individuals involved. Council has spent considerable resources attempting to improve its governance with
minimal effect.

Based on the evidence outlined below, it would appear that the most effective and timely way to resolve
Council's governance challenges would be to dismiss all Council members. There are too many issues
with the current composition and operations of Council to enable an effective governance body.
Dismissing only a subset of Council could contribute to a further deterioration in trust amongst Council,
Administration and industry.

However, KPMG understands that this action would not be consistent with Section 76(5) of the Act, which
allows the Minister to issue orders to Council as a result of this Review, and Section 76(6), which allows
the Minister to dismiss Council members if they do not satisfactorily comply with the orders issued.

There is significant interpersonal conflict amongst Council and Administration.

All Council members and senior staff interviewed during the review described the current state of Council
as being challenged. There is a lack of trust among Council Members and between Council and

1 Tirm Swanson, an employee of KPMG, was appointed as Reviewer under Section 76 of the Act.
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Administration, as evidenced by several complaints and allegations amongst and between Council
members and Administration, and requests to the Minister to intervene in Council affairs from Council
members and Administration.

Council is not focused on strategic issues.

Council members claim that Council spends a disproportionate amount of time discussing governance
matters, including internal conflicts such as the lawsuit against one Council member [3]. Approximately
80% of the motions brought to Council over the last three years pertain to administrative or governance
issues, in comparison to 20% of decisions pertaining to strategic or regulatory matters. Many Council
members expressed concern that Council is not adequately considering longer-term and emerging
industry issues that may affect the regulatory environment or the public interest.

Council does not have constructive relationships with industry associations.

RECA is a self-regulatory body, but does not have constructive relationships with its industry associations,
including those responsible for appointing some of its Council members. Many industry associations,
including the Alberta Mortgage Brokers Association (AMBA) and the Alberta Real Estate Association
(AREA), expressed concerns about a lack of transparency and meaningful consultation. Complaints and
issues raised by AREA in particular have required RECA's time and attention, including time responding
to AREA allegations made to the Minister.

Council is not exercising adequate oversight of RECA.

At the time of this report, six months into its 2018/19 fiscal year, Council was operating without functioning
standing committees, including its Finance and Audit Committee, and advisory committees. Council had
not appointed a Chair Elect officer. The Chair did not exercise their authority to call a meeting to address
these matters, but instead has tried unsuccessfully to conduct a series of email votes.

Council also lacks effective processes to evaluate the Executive Director, manage risk, and monitor
expenditures. Performance evaluations on the Executive Director were completed in 2016 and 2017, but
they did not follow a consistent format and process. No performance evaluation was completed in 2018.

The Review alsc noted potential deficiencies in how Council grants spending authority to Administration
and monitors expenditures. For example, there was no record in Council minutes of a motion approving
2018 external legal fees in excess of the $100,000 limit in RECA's authority matrix for unbudgeted
expenditures.

Minimal public representation on Council, and one industry association’s ability to control the
majority of Council member appointments contribute to these challenges.

There are only two public members {(one of whom is appointed by industry} en Council. This results in
minimal representation of the public interest and limits the pool of individuals from which te draw to create
a skills-based board. Within Canada, there is a trend towards increased representation on regulatory
bodies [4] [5]. Regulaters commonly require 25 to 50% of their governing body to be comprised of public
members [6] [7] [8] [9].

Further, control over the appointment of Council members predominantly lies with one industry
association, AREA. Finally, in October 2018, Council was challenged to appoint Council members due to
differing interpretations of Section 6 of the Act.
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Major Recommendations

As a result of these major findings, KPMG recommends the following:

— The Minister should consider dismissing the current Council and appointing an Administrator as
outlined in Section 76(6 a) and (b} of the Act.

Notwithstanding that this recommendation would likely result in a timely and definitive resolution to
many of RECA's governance challenges, Section 76 of the Acf appears to limit the Minister's ability to
dismiss Council without issuing an order to Council and having Council not comply with the order. If
the Minister does not make legislative changes to allow immediate dismissal of Council, the Minister
should consider the following recommendations:

- The Minister should consider ordering Council and Administration to undertake a formal dispute
resolution process with an external mediator to resolve the primary disputes among Council
members, and between Council and Administration.

- The Minister should consider ordering Council to implement the recommendations in this Review
in a timely manner, and provide monthly status updates on Council's progress towards
implementing them.

- The Minister should consider appointing a Monitor that would attend Council meetings and be
included on their correspondence and reports.

— Prior to reappointing a Council, the Minister should consider evaluating and enacting legislative
changes to the Act to address the composition of Council (see Section 4.2 Composition and
Appointment). Specifically, the Minister should consider amending Section 6 of the Act to increase
public representation on Council, and to prevent any one bedy from having undue influence over the
appointments of Council members. As part of this, the Minister should work with Council to identify
required skills to be an effective governing body and to use its public appointments to address these
desired skill requirements.

These recommendations have precedence in Service Alberta. In 2017, similar changes to the Alberta
Motor Vehicle Industry Council (AMVIC) occurred [3] [4]. Following governance and operational reviews,
AMVIC was found to have a number of challenges, and was perceived to be dominated by industry. The
Minister changed the Council composition and appointment process to increase public participation and
improve government oversight.

1.3 Additional Findings and Recommendations

In addition to the major findings in the previous section, the Review identified a number of other findings
and makes additional recommendations to improve RECA’s ability to govern effectively.

These findings and recommendations are outlined on the following pages.
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Findings

Recommendations

Composition and appointment

In addition to the major points pertaining to
Council's composition and appointment, the
Review noted that the terms for executive
positions on Council do not correspond with
the terms of Council members.

This has resulted in some executives ending
their term on Council before completing the
intended succession through the executive
positions.

See section 4.2.2 Executive Positions for
further details.

The Minister should consider requiring that Council
amend its bylaws to align executive terms with the
terms of Council members, and allow for a direct vote
for the Chair when a there is no Chair Elect.

Roles and responsibilities

Council appears to be focused on internal
governance challenges and less focused on
the mandate of RECA. Approximately 80% of
the motions brought to Council over the last
three years pertain to administrative or
governance issues, by comparison to only
20% of decisions pertaining to strategic or
regulatory matters.

Council members expressed a need for
Council to spend more time on the potential
regulatory implications of emerging issues in
the industry.

See section 4.3.1 Role of Council for further
details.

The Minister should consider monitoring how Council
allocates its efforts to ensure it focuses sufficient
attention on the strategic and regulatory mandate of
RECA.

Bylaw amendments

Council is not accountable to any external
constituents to make bylaw changes. Many
Alberta agencies that do not have external
constituents, except for government, are
required to seek Ministerial approval for
changes to their mandate, roles and paolicies,

The Minister should consider amending the Act to
require bylaw changes be approved by external
constituents in order to provide accountability over the
rules by which Council operates. Until the Act is
amended, the Minister should consider ordering Council
to submit all changes to its bylaws for the Minister's
review and approval.
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Findings

Recommendations

which service in place of bylaws [10, pp.
6,7,10].

Council has made several bylaw changes
over the past three years, some without a
review and recommendation by RECA's
Govemnance Committee,

See section 4.2.3 Bylaw Changes for further
details.

The Minister should consider requiring the Chair to
enforce good governance practices during Council
meetings and to not accept motions to amend bylaws in
Council meetings unless the proposed amendments
have been reviewed by Council's Govemnance
Committee.

Performance management and
succession planning

Council does not follow a consistent, annual
performance evaluation process for its
Executive Director,

Council has a defined succession plan to
replace its retiring Executive Director,
however the plan recommends that the
Selection Committee only present one
candidate to Council for approval.

See section 4.3.3 Performance Management
and Succession Planning for further details.

The Minister should consider requiring Council to
establish and follow a defined, annual performance
management process for the Executive Director.

The Minister should consider requiring the Succession
Planning Committee bring forward two possible
candidates for Council to consider in order build trust in
the process of hiring a replacement Executive Director.

Risk management

Council does not have a risk management
process in place.

See section 4.3.4 Risk Management for
further details.

The Minister should consider requiring Council to
implement a risk management framework, as planned
by Council. Given the importance of monitering and
managing risk to the governance role of Council, the
Minister should consider requiring Council {o implement
the risk management framework within the current fiscal
year.

Authority of the Chair

There is debate within Council about the role
and responsibilities of the Chair position
despite the Chair's position description being
revised in 2018. For example, some Council
members expressed concern that the

| agenda-setting process lacks transparency

The Minister should consider requiring Council to call
meetings in a timely manner to address matters that
affect its ability to operate effectively.

kbiiG!
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Findings

Recommendations

and that items submitted are not included on
agendas.

Conversely, the Chair has not exercised their
authority to call meetings when required.
Notwithstanding largely unsuccessful
attempts to conduct votes by email, the Chair
has not convened a meeting to elect a Chair
Elect and committee chairs.

See section 4.4 Power and Authorities for
further details.

Relationships with industry associations

RECA's relationships with industry
associations, such as AREA and AMBA, are
not constructive. Industry associations cited
a lack of meaningful engagement and
transparency in the development of industry
rules.

AREA has specific concerns, for example
about education standards and RECA's
delegation of authorities.

See section 4.5 Relationships for further
details.

The Minister should consider requiring RECA to pursue
a formal dispute resolution process with AREA using an
external mediator to resolve the primary disputes
hetween their organizations, and to agree on protocols
to interact more constructively.

The Minister should consider requiring that RECA solicit
feedback and input from its industry stakeholders on
the adequacy of its stakeholder engagement activities,
and strive to ensure that all engagement is meaningful
in the eyes of the stakeholders, and that decisions are
more transparent. An independent third-party could be
contracted to obtain the feedback and input to
encourage openness and to avoid a perception of bias
in consolidating and communicating the results,

Council interactions

Over the past two years, Council has
contracted external governance consultants
to review its governance practices and to
conduct governance training. Additionally,
RECA has supported Council members in
their pursuit of governance training.
However, governance training, bylaws and
policies do not appear to have been
successful in mitigating a high degree of
discord within Council.

The Minister should consider amending the Act and
requiring Council to make supporting bylaw changes to
implement a dispute resolution process for Council
members.
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Findings

Recommendations

Council does not have a dispute resolution
process or mechanisms to address non-
compliant Council members.

See section 4.2.3 Bylaw Changes for further
details.

Council committees

While Council has a defined committee
structure, its committees have not met this
year and their terms of reference need to be
reviewed. This is attributable to challenges
with Council being able to meet and agree
on a process to elect committee chairs and
assign committee members.

See section 4,6 Council Operations and
Functioning for further details

The Minister should consider requiring Council to
establish its committees as soon as possible for the
current fiscal year.

The Minister should consider requiring Council to
review the terms of reference for all its committees so
that they continue to reflect Council's intent for them.

Council evaluation

Council does not evaluate its performance or
the performance of individual Council
members, although they recognize these as
important future steps.

See section 4.7 Council Evaluation and
Competence for further details.

The Minister should consider requiring Council to
implement a formal performance evaluation process
and use evaluations of its individual members as a
criterion in determining eligibility for reappointment.

Accountability and oversight

Council monitor's RECA's progress against
its strategic goals, and reports on its
operations.

It does not use a performance management
framework to monitor and communicate its
overall effectiveness at achieving its
intended outcomes.

See section 4.8 Accountability and Oversight
for further details.

The Minister should consider requiring Council to
include an evaluation of its performance as part of its
annual reporting to the Minister. Council's performance
evaluation should include an assessment of the working
relationships within Council, between Council and
Administration, and with key industry stakeholders.

The Minister should consider requiring Council to
implement a performance management framework and
use it to evaluate and communicate RECA's
effectiveness in fulfilling its mandate.

kb6
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Findings

Recommendations

Monitoring of expenses

There are inconsistencies in the level of
detail and presentation of the approved
budget and actual results, and the process to
approve unbudgeted amounts may be
unclear.

See section 4.9 Other Governance Areas for
further details.

The Minister should consider requiring Council to
approve RECA's budget at a level of detail that reflects
the level of spending authority being granted. The
approved budget should be clearly stated as such.

The Minister should consider requiring that RECA's
quarterly reporting of actual results be provided to
Council in the same level of detail and using the same
line items as the approved budget.

The Minister should consider requiring RECA to provide
Council a reconciliation between the year-end financial
statements and the quarterly reporting, if these are
prepared at different levels or using different line itemns.

The findings summarized in this Executive Summary are discussed in more detail in the body of the

report.
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2 Introduction

2.1 Background

The Minister received complaints about RECA's ability to govern itself effectively. As a result, Service
Alberta commissioned a preliminary assessment of the complaints related to the conduct and integrity of
Council. This preliminary assessment was completed by George B Cuff & Associates Ltd. in October 2018
and led to the Minister's determination to conduct a review of RECA under Section 76 of the Act.

In January 2019, Service Alberta engaged KPMG to conduct the Review in accordance with Ministerial
Order SA: 001/2019 and its Terms of Reference; these are included in Appendix 1. To facilitate data
collection activities, the Minister appointed Tim Swanson, an employee of KPMG, as the reviewer under
Section 76(1) of the Act. KPMG is solely responsible for the findings and recommendations of the Review.

KPMG worked with Service Alberta to develop evaluation criteria based on the Terms of Reference. The
criteria are included with the findings in Section 5. KPMG's role was to conduct interviews and review
documentation in order to assess, at a high level, Council's performance against the criteria. KPMG
considered findings in light of common and leading governance practices for non-profit and regulatory
entities of a similar scale, and has provided advice in this report to the Minister on recommended actions
to address Council's ability to govern effectively.

2.2 Scope

The scope of the Governance Review, as stated in the Ministerial Order, *... shall include a full review and
evaluation of the governance of the Real Estate Council of Alberta (RECA) and ensure RECA's
adherence lo good governance practices, as well as its effectiveness as the regulator for the real estate
sector.” This scope is defined further in the Terms of Reference (Appendix 1) and covers the following
areas:

— Overall governance;

— Composition and appaintment;

— Roles and responsibilities;

— Power and authorities;

— Relationships;

— Council operations and functioning,

— Council evaluation and competence; and,

— Accountability and oversight.

In conducting the review, KPMG did not assess the validity of any legal case, allegation or
complaint that is ongoing or being investigated. The Governance Review did not investigate any
potential wrong-doing on the part of the individual Council members or staff.

Such an investigation would be beyond the scope of the Terms of Reference and would not be
constructive in determining RECA's adherence to good governance practices.
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2.3 Conduct of the Governance Review

The Governance Review was completed between January and March 2019, and included the following
data collection activities:

~— Interviews with each of the 12 Council members and two past members whose term ended in October
2018;

— Interviews with the Executive Director, four senior managers and two senior managers that retired
within the past year;

— Representatives from five industry associations whose members are licensed under RECA,;
— Representatives from five comparator organizations; and,

— Review of documentation provided by Service Alberta, RECA, Council, stakeholder organizations and
comparator organizations, as well as information compiled by George B Cuff & Associates Ltd. in the
conduct of its preliminary review.

Citations for documents referenced are included at the end of the report and a list of interviewees is
included in Appendices 2.
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3 About RECA

3.1 Overview

RECA is established as a corporation under the Act and is not considered an agent of the Crown [2, p.
10]. RECA regulates real estate agents and brokers, mortgage brokers, real estate appraisers and
property managers in Alberta.

In its statement on self-regulation, RECA states its mandate is “...to protect consumers and to provide
services that enhance and improve the industry and the business of industry professionals.” [1, p. 3]

Table 1 below shows the number of individuals licensed by RECA in 2018. RECA's expenses in 2018
were $13.4 million, primarily funded by license fees ($8.6 million) and education courses ($4.6 million) [11,
p. 23].

Table 1: Number of Individuals Licensed by RECA

Individuals Licensed by RECA [11, p 17]

Real Estate Brokers and Associates 12,639
Mortgage Brokers and Associates 2,319
Appraisers and Candidates 634

3.2 Council Composition and Structure

RECA's Council is comprised of 12 members appointed for three-year terms in accordance with Section 6
of the Act as illustrated and described on the following page in Figure 1 [2, pp. 11-12}:

— One member of the public appointed by the Minister of Service Alberta;
— One member appointed by the AMBA;

— Six members appointed by the AREA. These members are comprised of:

- One commercial realtor

- One residential realtor

- One member nominated by the Calgary Real Estate Board

- One member nominated by the Realtors Association of Edmonton

- Two members nominated by the other real estate boards in the province;
— One public member jointly appointed by the AREA and AMBA appointaes;

— One industry member that is not a member of AREA and that is jointly appointed by the AREA and
AMBA appointees;

— One member that is a property manager appointed by Council; and,

— One member that is a real estate appraiser appointed by Council.
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Figure 1: RECA Council Composition
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Council uses three standing committees and six advisory committees [12, p. 8]. In 2018, Council had two

ad hoc committees [13], and it recently established a third ad hoc committee - the Succession Planning

Committee - to recruit a new Executive Director [14]. The Committee Structure is illustrated in Figure 2 on

the following page.
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Figure 2: Council Commitiee Structure
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3.3 Comparison of Key Practices

Five comparator organizations were interviewed during the Review. Comparators were selected to
represent a spectrum of regulatory models from a fully-independent, government regulator (Alberta
Utilities Commission), to self-regulated professions, and finally, to a voluntary, industry-led compliance
program (Alberta Construction Safety Association).

The three self-regulated professions were the Real Estate Council of Ontario (RECO), the College of
Physicians and Surgeons of Alberta (CPSA), and the Association of Professional Engineers and
Geoscientists of Alberta (APEGA).

Tabie 2 on the following page summarizes key governance practices across RECA and the more
comparable three self-regulated industry associations.
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Table 2: Comparison of Governance Practices

elected members
but not public

RECA {12] RECO [15] CPSA [16] APEGA [17]
Board
Composition
Public 2 (17% of 3 (25% of 4 (25% of 3 (16% of
Members Council) Council) Council) Council)
o 1 industry- s Appointed by » Appointed by ¢ Appointed by
appointed Minister Minister Minister
s 1 Minister-
appointed
Industry 10 (83% of 9 (75% of 12 (75% of 16 (B4% of
Members Council) Council) Council) Council)
e 8 industry- « Elected by ¢ 11 elected by ¢ Elected by
appointed membership membership membership
s 2 Council- s 1 shared
appointed position {Deans
of medicine)
Council Terms 3 year terms 3 year terms 3 year terms 3 year terms
Not staggered? Staggered Staggered for Staggered

Reappointment

No more than 2
consecutive terms

No more than 3
consecutive terms

No more than 2
consecutive terms

No more than 10
consecutive years

Special meetings
as needed

Election of Elected by Elected by Elected by Elected by

Officers Council Council Council membership

Officer Terms 1 year 1 year 1 year 1 year

Frequency of Regular — 4 per Regular — 4 per Regular — 4 per Regular — 4 per

Meetings year (1 day each) | year (1 day each) | year (2 days year {1 day each)
No AGM AGM in spring each)

2 While Council members' terms overlap, bylaws do not require terms to be staggered and term expiries
are not evenly distributed (i.e., four terms expiring per year).

kbidG!
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4 Observations and Recommendations

The Review identified one or more high-level evaluation criterion for each item contained within the Terms
of Reference. Findings and an evaluation of Council's performance against each criterion are provided in
Section 5. In this section, we present the more significant observations with additional context, and

provide recommendations. Observations and recommendations are organized by the nine topics in the
Terms of Reference.

4.1 Overall Governance

Council members and Administration describe the current state of Council as being challenged. There is a
lack of trust among Council members and between Council and Administration, as evidenced by the
number of complaints and allegations amongst and between Council members and Administration, and
requests to the Minister to intervene in Council affairs from Council members and Administration. Council
members and Administration perceive that the discord among them emerged primarily over the past three
years. Council members and Administration staff interviewed that were involved with RECA prior to this
period of time describe Council as being more harmonious and effective in the past.

RECA is performing its core regulatory functions: standards are being communicated, practitioners are
being licensed, and investigations and hearings are proceeding. However, some Council members
expressed concern that Council is not adequately considering longer-term and emerging industry issues
that may affect the regulatory environment or the public interest. Council members claim that Council
spends a disproportionate amount of time discussing governance matters, including internal conflicts such
as the lawsuit against one Council member [3]. Appraximately 80% of the motions brought to Council over
the last three years pertain to administrative or governance issues, in comparison to 20% of decisions
pertaining to strategic or regulatory matters.

RECA is a self-regulatory body, but does not have constructive relationships with its industry associations,
including those responsible for appointing some of its Cauncil members. Many industry associations,
including AMBA and AREA, expressed concerns about a lack of transparency and meaningful
consultation. Complaints and issues raised by AREA in particular have required RECA's time and
attention, including time responding to AREA allegations made to the Minister.

AREA's primary concerns appear to center around education standards, the delegation of authorities
within RECA, and communications between RECA’s Council and Administration. While it is understood
that regulators must maintain independence from the industry, a respectful relationship with industry can
contribute to effective regulation. Industry provides important input to changes in regulation, and industry
associations play an important role in communicating changes in regulation.

Finally, while Council provides strategic direction and priorities to RECA through a strategy and business
plan, it lacks effective processes to evaluate the Executive Director, manage risk, and monitor
expenditures. At the time of this report, six months into its 2018/19 fiscal year, Council was operating

without functioning standing committees and advisory committees, and had not appointed a Chair Elect
officer.

The conflicts within Council, between Council and Administration, and between Council and industry
associations impede Council's ability to govern effectively. Many Council members and Administration
have perspectives on the causes and potential resolutions to the conflicts, however their perspectives are
not all aligned. Council has already invested significantly in advice and training from external governance
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consultants, and it is not clear that further remedial actions will improve Council's performance and
effectiveness.

Based on the evidence outlined, it would appear that the most efiective and timely way to resolve
Council's governance challenges would be to dismiss all Council members. There are too many issues
with the current composition and operations of Council to enable an effective governance body.
Dismissing only a subset of Council could contribute to a further deterioration in trust amongst Council,
Administration and industry.

However, KPMG understands that this action would not be consistent with Section 76(5) of the Act, which
allows the Minister to issue orders to Council as a result of this Review, and Section 76(6), which allows
the Minister to dismiss Council members if they do not satisfactorily comply with the orders issued.

Recommendations

1. The Minister should consider dismissing the current Council and appointing an Administrator as
outlined in Section 76(6 a} and (b) of the Act in order to:

- Eliminate Council infighting and redirect Council's effort and resources on serving the interests of
Albertans;

- Eliminate the accusations and perception that AREA is trying to control RECA through its
appointees; and,

- Be a decisive and visible way to demanstrate intolerance for poor governance practices and
“reset” relations between RECA and industry.

Notwithstanding that this recommendation would likely resutt in a timely and definitive resolution to
many of RECA’s governance challenges, Section 76 of the Act appears to limit the Minister's ability to
dismiss Council without issuing an order to Council and having Council not comply with the order. If
the Minister does not make legislative changes to allow immediate dismissal of Council, the Minister
should consider the following recommendations:

1.1. The Minister should consider ordering Council and Administration to undertake a formal dispute
resolution process with an external mediator to resolve the primary disputes among Council
members, and between Council and Administration.

1.2. The Minister should consider ordering Council to implement the recommendations in this Review
in a timely manner, and provide monthly status updates on Council's progress towards
implementing them.

1.3. The Minister should consider appointing a Monitor that would attend Council meetings and be
included on their correspendence and reports. The role of the Monitor would be to:

- Assess Council's compliance with the Ministerial orders fully and in good faith, and report to
the Minister on such;

- Act as a liaison between Council and the Minister; and,

- Observe Council's performance and its progress generally towards becoming more effective
at governing RECA and regulating the industry.

2. If the Minister dismisses Council and appoints an Administrator, the Minister should consider
proceeding with the selection of a new Executive Director to replace the retiring Executive Director in
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August 2019. A timely change in the Executive Director would be an opportunity to signal a renewed
interest in building constructive relationships (see Section 4.5 Relationships).

3, Prior to reappointing a Council, the Minister should consider evaluating and enacting legislative
changes to the Act to address the composition of Council (see Section 4.2 Composition and
Appointment).

These recommendations have precedence in Service Alberta. In 2017, similar changes to the Alberta
Motor Vehicle Industry Council (AMVIC) occurred {18] [19]. Following governance and operational
reviews, AMVIC was found to have a number of challenges, and was perceived to be dominated by
industry. The Minister changed the Council composition and appointment process to increase public
participation and improve government oversight.

4.2 Composition and Appointment

421 Council Members

RECA's Council composition is set out in the Act and further described in Section 3.2. 10 of 12 Council
members represent professions within the real estate industry, and 8 of those positions are appointed by
industry associations or their appointees. As such, RECA is controlled by the professions it regulates and
describes itself as a self-regulatory body. A trend in jurisdictions outside of Canada, most notably the
United Kingdom {(UK), is to move away from self-regulation [4, p. 8]. Regulatory bodies are moving
towards a balance of industry and public members; this trend is described as a transition from self-
regulation to shared regulation [5, p. 6].

Within Canada, self-regulatory bodies remain common, however there is a trend towards increased public
representation on regulatory bodies. Regulators commonly require 25 to 50% of their governing body to
be comprised of public members [6, p. 3] [7, p. 10]. The Real Estate Council of British Columbia is
comprised entirely of public members [8], while the Organisme d'Autroréglementation du Courtage
Immobiler du Québec (the Quebec real estate industry regulator) is transitioning to 50% of its membership
being public [9]. The trend towards greater public representation is important for regulators in that it:

— Increases accountability and transparency to the public and increases the credibility of the profession
being regulated in the eyes of the public [5, p. 6]; and,

— Enables regulators to implement skills-based boards, which is a leading practice in board governance.
Skills-based boards aim to build a board of members that bring targeted skills and experience, such as
governance, finance and law. Regulators that draw primarily from the industries they regulate are
limited in their ability to recruit the ideal mix of skills [5, pp. 6-71.

The trends towards shared regulation and skills-based boards is also reflective of a philosophical change
in the role of governors. Governors are no longer representatives of their industries [5, p. 8], but rather,
bring specific skills and perspectives to be effective at governing the regulator. This is aligned with their

fiduciary duties to an organization, and is a distinction that may not be fully appreciated by industry
associations.

AREA's dominance in making Council appointments to RECA raises two other considerations:

— AREA appoints a commercial representative, however, commercial realtors are often not members of
AREA; and,
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— Local real estate boards now have an option to opt out of AREA and join the Canadian Real Estate
Association directly. Calgary and Edmonton boards advocated for this recent change, although neither
have opted out of AREA yet [20]. Should either board opt out of AREA, a significant portion of
provincial realtors would no longer be represented by AREA.

Finally, the Act requires two appointments to be made “jointly” by six AREA appointees and one AMBA
appointee. In the latest round of appointments, Council members were unable to agree on the
interpretation of the term “jointly.”

Specifically, they were divided on whether it meant by “consensus” or by “majority vote.” Consensus
would in effect give the AMBA appointee a veto, while "majority vote” would give the AREA appointees the
power to decide, except in the case of a tie vote among AREA appointees.

Recommendations

4. The Minister should consider amending Section 6 of the Act to increase public representation on
Council, and prevent any one body from having undue influence over the appointments of Council
members. For example, the Minister could explore the following:

- Include at least three public members (25%) not appointed by industry to be consistent with

leading practice to increase public presentation on regulatory boards and pursue a skills-based
board;

- Appoint industry members directly from their professions, and not through industry associations,
and,

- Balance industry professions. Industry appointees would need to provide specific skills (i.e.,
knowledge of their industry and professions) in keeping with a skills-based board and not be
representatives of their industries. Industries do not need to be represented proportionately.

As part of this recommendation, the Minister should work with Council to identify required skills to be
an effective governing body and to use its public appointments to address the desired skill
requirements.

If the Minister dismisses Council, they should consider amending Section 6 of the Act, before a new
Council is appeinted (see 4.1 Overall Governance).

4.2.2 Executive Positions

RECA follows a model for its executive positions that is seen in several other non-profit organizations (21,
p. 7]. Council elects a Chair Elect for a one-year term. The Chair Elect then moves into the Chair position
for one year, and completes the executive rotation with one year in the Past Chair position.

All three executive positions are officers of RECA. This approach has the effect of mentoring and
preparing the Chair Elect so that they are prepared for their role as Chair. The Past Chair provides
continued leadership and support to the Chair and Chair Elect. In this way, RECA's executive rotation
promotes continuity and stability. We identified a one-year term to be common among the comparable
organizations that we contacted.

However, we noted that the executive rotation as designed does not always align with Council member
terms. Figure 3, on the following page, shows three scenarios. In the first scenario, a Chair Elect is voted
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into office in the first year of their second term as a Council member (RECA's bylaws do not enable a
Council member to be elected into an officer position in their first year on Council).

The second scenario shows the Chair Elect being voted into office in the second year of the first term (2A)
or second term (2B). Scenario 2A raises the possibility that the member would not be reappointed in their
second term, and RECA would not benefit from the experience of a Past Chair. The current Chair is in
their third year of their first term. Scenario 2B would automatically mean the Past Chair position would be
vacant.

In the final scenario, the Chair Elect is voted into office in the third year of their first term. The previous
Chair Elect is an example of Scenario 3. They assumed office in their third year of their first term and were
not appointed for a second term. RECA's bylaws do not account for the election of a Chair. A scenario in
which a Council member is voted into the Chair Elect position in the final year on Council is unlikely.

Figure 3: Example Executive Rotations

Scenario 1: Executive Rotation Starts in Year 1 (Aligns)

Tam 1 Tam 2

Scenario 3: Exacutive Rotation Starts in Year 3

Tem 1 Termm 2

Council

The above scenarios can be further complicated by an option to extend the three positions by a second
year each,

Recommendations

5. The Minister should consider requiring that Council amend its bylaws to reflect the following changes:
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- Deem the Chair Elect to be reappointed for the start of their second term, or automatically
reappoint Council members for a second term, except for reasons of non-performance (see
Section 4.6 Council Operations and Functioning). Such changes would also require an
amendment to the Act; and,

- Include a process to vote for the Chair position in the event that the Chair Elect leaves Council.

4.3 Roles and Responsibilities
4.3.1 Role of Council

Council members assert that they understand their fiduciary duties to RECA, and that they understand the
primary mandate of RECA is to protect consumers and the public interest.

Council appears to spend a disproportionate amount of effort on administrative and govermance-related
matters and relatively less time addressing more strategic industry and reguiatory issues.

Council made 31 motions over the last three years pertaining to regulatory matters. This included 14
motions at one meeting pertaining to Residential Measurement Standards. These regulatory motions
represented approximately 20% of Council motions, compared with approximately 50% pertaining to
administrative matters (e.g., amendments of committee terms of reference), and 30% pertaining to bylaw
and policy changes (e.g., amendments and approval of Council code of conduct policy).

Several Council members stated a concern about the amount of meeting time devoted to discussing
governance as compared to the time spent discussing strategic and regulatory matters. Despite this
emphasis on governance and administrative matters, there are some matters that remain to be addressed
by Council. For example, Council has not elected a Chair Elect or committee Chairs for standing and
advisory committees six months into its 2018/19 fiscal year.

Recommendations

6. The Minister should consider monitoring how Council allocates its efforts to ensure it focuses sufficient
attention on the strategic and regulatory mandate of RECA.

4.3.2 Bylaw Changes

RECA does not have a defined membership to which Council is accountable {2]. As such, it is not required
to seek the approval of its members to change the rules by which Council operates - its bylaws. Common
practice is for organizations to seek approval from their members or shareholders for bylaw amendments
at an annual general meeting, or a special meeting [22].

Non-profit organizations are required to file bylaw changes with a government registrar [22] [23, pp. 7.8].
Many Alberta agencies that do not have external constituents other than the Government are required to
seek Ministerial approval for changes to their mandate, roles and policies, which serve in place of bylaws
[10, pp. 6,7,10).

RECA’s Council has brought forward eight motions related to bylaw changes in the past three years, six of
which passed. Most of the bylaw changes are reviewed by Council's Governance Committee before being
brought forward to Council for decision. The most recent, approved bylaw change was introduced at the
Council meeting without prior examination by Council's Governance Committee as to the merits of the
change and its potential implications.
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Recommendations

7. The Minister should consider amending the Acf to require bylaw changes be approved by external
constituents in order to provide accountability over the rules by which Council operates. Until the Act
is amended, the Minister should consider ordering Council to submit all changes to its bylaws for the
Minister's review and approval.

B. The Minister should consider requiring the Chair to enforce good governance practices during Council
meetings and to not accept motions to amend bylaws in Council meetings unless the proposed
amendments have been reviewed by Council's Governance Committee.

43.3 Performance Management and Succession Planning

RECA has a documented succession plan for its Executive Director [24]. The plan was recently reviewed
by an external consultant, and while the consultant provided recommendations for future improvements,
they found the plan to be reasonable [25].

A Succession Planning Committee to recruit the new Executive Director was formed in March 2019, giving
Council only five months to recruit and hire a replacement Executive Director before the incumbent’s
retirement in August 2019. The succession plan articuiates that a Succession Planning Committee will be
responsible for recommending one candidate to Council. Some Council members expressed concern that
the selection process may be unduly influenced by the incumbent Executive Director or those Council
members that they perceive to be aligned with the Executive Director.

Council conducted performance evaluations of the Executive Director in 2016 and 2017, however, Council
does not appear to have a consistent format and pracess for conducting these evaluations. The 2016 and
2017 evaluations were structured by the Chairs at the time, and included input from all of Council. No
evaluation was performed in 2018 as the Chair felt it unnecessary given the Executive Director's
announced retirement for August 2019.

Recommendations

9. If an Administrator is not appointed by the Minister (see 4.1. Overall Governance), the Minister should
consider requiring the Succession Planning Committee bring forward two possible candidates for
Council to consider in order to build trust in the process of hiring a replacement Executive Director,

10. The Minister should consider requiring Council to establish and follow a defined, annual performance
management process for the Executive Director,

4.3.4 Risk Management

Council does not proactively identify and monitor risks to the organization in a structured manner. A
confidential study on RECA's Council completed in 2017 identified this as a deficiency and Council
intends to implement a risk management framework [26].

Recommendations

11. The Minister should consider requiring Council to implement a risk management framework, as
planned by Council. Given the importance of monitoring and managing risk to the governance role of
Council, the Minister should consider requiring Council to implement the risk management framework
within the current fiscal year.
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44 Power and Authorities

The Chair position at RECA has distinct authorities [27].
However, some interviewed Council members perceive
that the Chair does not have any authority beyond that
which is explicitly granted by Council at Council
meetings.

For example, there continues to be considerable debate
amongst Council as to the role and authorities of the
Chair position in relation to engaging external advisors,
despite revising the Chair position description in 2018 to
be explicit on this matter. In another example, Council
changed a bylaw in January 2019 to remove the
appointment of committee chairs from the mandate of
the Chair. It is an acceptable practice for the Chair to
have such authority [28, p. 18).

The Chair is responsible for calling Council meetings
and setting meeting agendas [27]. Following the January
23, 2019 meeting, there were significant outstanding
matters for Council to address. Specifically, the election
of Chair Elect, election of Committee Chairs, and the
appointment of Commitiee members.

While the Chair subsequently organized an email vote
for the chair of the Succession Planning Committee, it is
unclear if the remaining appointments will be addressed
before the next quarterly Council meeting in April 2019.
By then, RECA will be seven months into its 2018/19
fiscal year.

Some Council members expressed concerns that their
suggested agenda items are not addressed. Two
Council members shared a log of items they felt have
not been addressed by Council at its meetings. It is
unclear to these members why items are not included on
the agenda.

Recommendations

12. The Minister should consider requiring Council to

Authoritles and Example Duties of
Council's Chair

Authorities [61]

Approve the professional development of
the Executive Director

Salect committee chairs and members (this
authority was revoked by Council resolution
in.January 2019 [53])

Assist in maintaining RECA's relationship
with Service Alberta

Approve unbudgeted expenditures (capital
or operating) less than $100,000

Approve reserve fund investment
deviations less than $250,000

Example Duties [37]
Guide Council and committees

Liaise with the Executive Director and
coordinate their performance evaluation

Prepare Council agenda, and convene and
chair meetings

Act as the official RECA spokesperson and
respond to correspondence

Seek external legal and technical advice as
necessary

Issue Temporary Orders under Section 53
of the Act

call meetings in a timely manner to address matters that affect its ability to operate effectively.

13. The Minister should consider requiring Council to establish a more transparent agenda-setting
process. The process would require the Chair to communicate reasons for not including or deferring

agenda items.
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4.5 Relationships

Council does not have a constructive and trusting relationship with Administration. This perspective is
shared by Council and senior leadership. There are allegations of wrong-doing levied against members of
Administration by Council members and vice versa. Some Council members perceive that Administration
tries to control Council, and some senior staff perceive that some Council members are trying to
undermine and disrupt Council. Mutual trust and respect between Council and Administration is important
to support effective governance.

The relationship between RECA and its primary industry stakeholders is similarly challenged. AREA has
obtained legal opinions on aspects of RECA's authority and operations (e.9., regarding education
standards and the delegation of authorities). Both organizations have written letters of concerns about the
actions of the other to the Minister.

Similarly, representatives from other stakeholder organizations, such as AMBA and the Appraisal Institute
of Canada, expressed frustration with RECA over what they perceive to be a lack of transparency in
decision making, and stakeholder engagement that is insufficient and disingenuous. Regardless of the
merits of these concerns, RECA’s ability to be an effective regulator will be hampered if it does not have
the support and trust of its industry stakeholders.

While stakeholders were relatively satisfied with the information they receive on RECA's activities, the
Review noted that RECA does not use a performance management framework to communicate its
effectiveness (this is further discussed in Section 4.8 Accountability and Oversight).

Recommendations

14. The Minister should consider requiring RECA to pursue a formal dispute resolution process with
AREA using an external mediator to resolve the primary disputes between their organizations, and to
agree on protocols to interact more constructively.

15. The Minister should consider requiring that RECA salicit feedback and input from its industry
stakeholders on the adequacy of its stakeholder engagement activities, and strive to ensure that all
engagement is meaningful in the eyes of the stakeholders, and that decisions are more transparent.
An independent third-party could be contracted to obtain the feedback and input to encourage
openness and to avoid a perception of bias in consolidating and communicating the results.

4.6 Council Operations and Functioning

The nature and degree of discord within Council, between Council and Administration, and between
Council and stakeholders appears to be negatively affecting Council's ability to govern RECA and regulate
the industry. This is despite RECA's concerted efforts to improve Council's governance by seeking advice
and training from external consultants, and supporting individual training for Council members.

Council lacks a dispute resolution process to address its internal challenges, and the only option to
remove a Council member for misconduct or poor performance is through a court action.

While Council uses standing, advisory and ad hoc committees, its committees have not met this year, and
with the exception of the Succession Planning Committee, none have been assigned chairs and
members. This is due to challenges with Council being able to meet and agree upon the process to elect
committee chairs and assign committee members. The terms of reference for each committee need to be
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updated, at a minimum, to reflect the recent bylaw change requiring that committee chairs be voted upon
by Council.

Recommendations

16. The Minister should consider requiring Council to establish its committees as soon as possible for the
current fiscal year.

17. The Minister should consider requiring Council to review the terms of reference for all its committees
so that they continue to reflect Council's intent for them,

18. The Minister should consider amending the Act and requiring Council to make supporting bylaw
changes to implement a dispute resolution process for Council members.

4.7 Council Evaluation and Competence

Council does not evaluate its performance or the performance of individual Council members. Evaluation
of RECA's Council has been recommended by previous consultants and Council intends to implement a
process in the future [26].

Board member evaluations are becoming common practice and are used to improve a board's
performance and processes [29, p. 52]. Some models use board director performance evaluations to
determine reappointment eligibility for subsequent terms [30, p. 9).

Recommendations

19. The Minister should consider requiring Council to implement a formal performance evaluation process
and use evaluations of its individual members as a criterion in determining eligibility for reappointment.

4.8 Accountability and Oversight

The Review did not identify material deficiencies in Council's processes to monitor RECA's performance
against its strategic goals or to report on the achievement of its mandate to the Minister. However, Service
Alberta expressed concern that the prior reporting it had received from RECA did not indicate the
mounting challenges that Council is now experiencing.

Council does not use a performance management framework to monitor RECA's performance, and to
report on its effectiveness to stakeholders, including the Minister. A performance management framework
is a leading practice that links measures and indicators to strategic priorities and outcomes so that
progress towards achieving outcomes can be assessed.

Recommendations

20. The Minister should consider requiring Council to include an evaluation of its performance as part of
its annual reporting to the Minister. Council's performance evaluation should include an assessment of
the working relationships within Council, between Council and Administration, and with key industry
stakeholders.

21. The Minister should consider requiring Council to implement a performance management framework
and use it to evaluate and communicate RECA's effectiveness in fulfilling its mandate.
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4.9 Other Governance Areas

The Terms of Reference for the review allowed for the addition of other matters pertaining to governance.

This Review noted potential deficiencies in how Council grants spending authority to Administration and
monitors expenditures. Council approves RECA's annual budget, which is intended to provide spending
authority to Administration [12, pp. 10-11]. However, the approved budget contains varying levels of
aggregation of expenses, and it is not clear at which level spending authority is granted.

For example, the 2018 year-end audited financial statements showed a budgeted amount of $1,270,000
for Professional Services. The 2018 budget has a line item for External Legal Fees of $220,000. The
budget discussion document shows an amount for Corporate Legal Counsel of $100,000 [31].

Quarterly and annual financial statements use line items to report actual results that differ from the budget
line items. This makes it difficult for Council to determine how actual expenditures relate to the approved
budget and if a significant variance has occurred.

RECA's authority matrix requires that unbudgeted amounts in excess of $100,000 require Council
approval. There is no record in Council minutes of an approval for the 2018 external legal fees that
exceeded the approved budget by more than $100,000. Several Council members questioned whether
external legal fees in excess of budget were approved.

Recommendations

22. The Minister should consider requiring Council to approve RECA's budget at a level of detail that

reflects the level of spending authority being granted. The approved budget should be clearly stated
as such.

23. The Minister should consider requiring that RECA’s quarterly reporting of actual results be provided to
Council in the same level of detail and using the same line items as the approved budget.

24. The Minister should consider requiring RECA to provide Council a reconciliation between the year-end
financial statements and the quarterly reporting, if these are prepared at different levels or using
different line items.
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5 Findings by Area of Review

For each item identified in the Terms of Reference, KPMG developed evaluation criteria and confirmed the criteria with Service Alberta. The
evalualion criteria are shown along with KPMG's observations and an indication of whether or not RECA generally meets, partially meels or
does not meet the criteria. Cross references to other items are noted in brackels

The use of the term Council in the table refers to the appointed Council members, and not RECA as a whole.

Review Item

Overall Governance

Criteria

1.1 Current model for
governance

Review and evaluation of the
current made! for governance
used by the Council

Summative evaluation
based on assessment in all
areas of investigation

RECA employs a policy governance board model,
under which the board sets policy and provides
oversight, and staff are responsible for operations
[32, p. 14]. Council sets direction for RECA and
monitors its performance as evidenced by Council-
approved

— Strategy [33]
— Business plan to implement the siralegy [34]

— Annual budget aligned to the business strategy
[21]

— Quarierly updates on progress against the
business plan [35)

— High-level reporting on key operational metrics
136}

| There was no evidence to suggest that Council

interfered in RECA operations.

Findings on matters pertaining to evaluating the
performance of the Executive Director (3 6),
managing risk (3.7), and financial oversight {9.1),
suggest potential weaknesses in Council's
oversight of RECA

Partially

meets

O

Confidential

26



Service Albarta
ADVICE TO MINISTER
Govemance Review of the Real Estate Council of Alberta

Criteria

Governance structure

| Review of policies systems
and structures and strategic /
operational tools, and
strategies to support effective
governance

Policies, processes,
systems, structures and
related tools promote
effective govemance of the
corporation

Qbsprvations

There was no indication that the policies,
processes, structure and related tools used by
Counci! materially impeded effective govemance

— RECA has a statement on self-regulation [1].
bylaws [12], Council-specific policies [37].
Councit position descriptions [27], standing and
ad hoc committees, and terms of reference for
commitiees [38] [39] [40] (41] 142] [13]

— The list of bylaws, policies, Council positions
and standing commiltees are consistent with
general practice, as referenced in the Muttart
Foundation board development materials [43]
and the Alberia Public Agencies Govemance
Framewark [44]

— RECA does not have a Code of Ethics separate
from its Code of Conduct for Council members
[45] [46)

| — Councii uses BoardVantage as a system to

manage communicalion, and share and archive
Council documents [37, p. 3)

Generally
meets

13

Council dynamies and
challenges

Review and evaluation of the
governance dynamics and
challenges faced by the
Council, including the
functioning of Council and
interactions between Council
members

Absence of challenges or

dynamics that significantly
impede Council's ability to
govemn effectively

There are significant challenges amongst Council
and between Council and Administralion

— Council Is pursuing court action against another
Council member [3]

— In the past year, al least three Council
members have written to the Minister about the
actions of other Council members [47] [48] [49]
Cne of these lellers called for the newly-elected
Chair to resign. The other letters alleged
“inappropriate,” "improper” and “illega! actions”

Does not
meet
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Chservations

— A Council member distributed to Council a list
of alleged wrong-deings on the part of the
Executive Direclor and calted for the immediate
suspension of the Executive Director {51]

— One Council member claims his eligibility to
serve on Council was the subject of an
investigation by the Executive Director.

— Two senior staff members have filed
harassment complaints against three Council
members

— All Council members and senior staff
interviewed as part of the Govemance Review
described the dynamics on Council as being
challenging. citing interpersonal conflicts and a
general tack of trust

— In total, 7 of 12 Council members and 3 stafi
are either complainants, affiants or defendants
in the above complaints and allegations

— Counclil requested an information session on its
directors insurance at which questions were
raised about liability coverage against actions
brought about between insureds (i e., between
Council members, and between Council
members and staff) [52]
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Review Item

Criteria

Observations

1.4

Overall effectiveness

Review and evaluation of the
Council's effectiveness in
leading the organization as
the regulator for the real
estate seclor

Composition and Appointme

Summative evaluation
based on assessment in all
areas of investigation

The challenges on Council are affecting its ability to
function:

— Council was unable to approve the audited
financial statements from 2017/18 in time to
meet its reporting deadline [53]

— Council was unable to agree on the
appointment of two new Council members in
Nevember 2018, and required direction from
the Minister [54} [55] [56]

— Council has not been able to appoint or elect
Committee Chairs or appoint Commitiee
Members for the current fiscal year, and no
Commitlees have met [14)

— Council has not elected a Chair-Elect, one ofils
officer positions for the current fiscal year [53]

In addition, Council appears to be preoccupied with
administrative and governance issues at the

expense of regulatory issues (3.3) and lacks a
constructive relationship with its staff (5.1) and
industry stakeholders {5.2).

Rating

Does nat
meet

Composition of Councll Composition of Councit as The Council composition does not appropriately Does not
Review and evaluation of the | mandated through reflect the public and consumer interests, as only meet
composition of tha Council, legislation sufficiently and two members are considered to be 'public’, one of
including that it sufficiently appropriately reflects the whom is appointed by industry. Furiher, Council
and appropriately reflects the public and consumer composition is largely dominated by a single .
public and consumer interests industry asscciation, AREA:
interests — RECA has 2 of 12 members that are public
members, The current trend among regulatory
bodies is to have at least 25% of the board
comprised of public members [, p. 3] [5. p. 1]
i [7. p. 10]. For example, the Real Estate Board
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Revipw Item

of Ontaric has 3 of twelve public members [15]
The Organisme d'Autroréglementation du
Courtage Immabiler du Québec (the Quebec
real estate industry regulalor) is transitioning to
50% of its Board being public {9}.

AREA appoints 6 members to Council. Those
members control the appointment of an
additional 2 members (this assumes that
“jointly” is interpreted as a majority vote} (2.2),
and collectively, these 8 appointments
determine the appointment of 2 more Council
members [2]

AREA appoints one Council member that must
be trading in industrial, commercial and
investment real estate. Some Council members
claim that most commercial realtors are not
members of a real estate board. A comparison
of RECA-licensed associates at three large
commercial real estate companies to Alberla
Realtors™ for the same companies confirmed
that only a small proportion of RECA-licensed
commercial associates are Realtors™.

The Canadian Real Estate Association (CREA)
now allows regional boards {e.g.. Realtors
Association of Edmonton, Calgary Real Estate
Board, and the 8 cther regional boards within
Alberta) to be direct members of the CREA,;
they no longer have to be members ofa
provincial association. Should boards secede
from AREA, it would no longer represent all of
the real estate boards in the Province.
However, it would still have the ability to
appoint their representatives to RECA [20)

— A significant trend in governance is the use of a

skills-based board, which identifies required
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Criteria

skills {e.g., finance, legal, govemance, real
estate, etc.) and actively recruits board
members with appropriate skills [6, p. 2] [57].
With 8 of 12 Council members appeinted by
industry and the Ministry, RECA is challenged
to recruit a skills-based Council, which has the
potential to limit its effectiveness as a regulator

2.2

Council appointments

Review and evaluation of
adherence to processes sel
out in bylaw or policy to
guide or determine
appointments made in

. accordance with the Act

Council appointments
comply with the Real Estate
Act and the Real Eslate
{Ministerial) Regulation

The Review did not identify material issues with
respect to the adherence to bylaws and policies
peraining to the appointment of Council members
[2] [58]. However, the following challenges and

| irregularities were identified with the appointment

process

— Section 6(1 &) of the Act states that Council
members appointed by AMBA and AREA shall
“jointly” appoint twe Council members. RECA's
General Counsel advised Council that jointly
meant by consensus. AMBA and AREA
members were unable to reach consensus on
one of the appointments for the 2018/19 year.
Upon direction from the Minister to resolve the
matter, Council moved that “jointly” shall be
interpreted to mean by majority vote [59].

— Four AREA-appointed Council members
attempted to circumvent the Nominalion
Committes in appointing a Section 6(1, 3)
appointee on the understanding that they
represenied the majonty of appainters. They
subsaquently retracted their attempt in favour
of the nomination process {59].

A Councit member stated that the Executive
Director investigated the eligibility of the
Council member. The Council member was
appointed in 2015 as a commercial real estate

agent, but was alleged {0 do limited work in this

Partially
meetls

O
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Review Item

Critoria

Observations

space. Administration states that Service
Alberta concluded the Council members’
appointment was valid,

Rating

Processes, bylaws and
policies to appoint Council
members comply with the
Real Estate Act and the
Real Estate {Ministerial}
Regulation

Notwithstanding the outstanding interpretation of
the term “jointly,” the Review did not identify
materia! differences between the appointment
processes of Council and the Act.

Generally
meels

23

Influence of appointing
persons or bodles

Review and evaluation of the
influence of appoinling
persons or bodies on their
appointees after the
appointment has been made

Council members are not

unduly influenced by their
appointing persons or
bodies

No evidence was identified in Council minutes of
general meetings over the last three years that
Council members’ voling paltems aligned with an
industry associations’ positions on matiers.
However, Council meeting minutes do not often
record the number of votes or the individuals voting
on motions

Generally
meets

24

Council understanding of
appointment provislons

Review and evaluation of the
Council members'

¢ understanding regarding the

requirements for the
appointmenis made under
s.6(1){e) and {f) of the Real
Estate Act

Council members
understand the
requirements under the

| Real Estate Act, Section
6{1)(e)&({), regarding how

Council members are to be
appointed

Council members understand the appointment of
members under s 6 (1 e} and (f) of the Act, with the

. exceplion of different interpretations of the term

“jointly”.

Generally
meels

27

Appolntment eligibility,
terms and reappointment

Review and evaluation of the
processes and terms of
appoiniment,
renewal/reappointment, and

eligibility requirements

Criteria for appointment and
re-appointment is consistent
with general practice
amongst non-profit
corporations

Terms for Council members and reappointments
are consistent with general praclice amongst non-
profit corporations and other regulators [12]

The eligibility and appointment of Council members
is not consistent with general practice amongst
non-profit carporations and other regulators.

Padially
meeis

O

kbl
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Ohservations

| Leading practice is for organizations to follow a

— RECA has no control over industry
appointments and relies on its industry
associations to determine the eligibility of their
appointments.

— With a requirement that 10 of 12 members
must come from industry, there Is limited
opportunily to pursue a broader-range of skills
and backgrounds.

competency-based appointment process, however: |

2.8

Election of officers of the
corporation

Review and evaluation of
bylaws and policies to elect
members of the Council to
serve as officers of the
corporations, including
adherence {o these bylaws
and policies

Corporate bylaws and
policies regarding the
election of officers comply
with relevant sections of the
Real Estate Act and are
consistent with general
practice amongst non-profit
comporations

The bylaws to elect officers creale the possibility
that the expected succession of the Chair Elect to
Chair to Past Chair may not happen [2] [12]. There
are two situations in which the succession may not
happen:

— A Council member becomes Chair Elect in the
second or third year cf their term. In this case,
the Chair Elect's term will end before they
become either Chair or Past Chair, If they are
not reappointed for a second term, or are
already in their second term, they will not
complete the succession. The most recent
example of this occurred last year when the
Chair Elect's first term ended in October 2018
and the Chair Elect was not reappointed. This
left Council without a Chair entering its 2019/20
year.

— The bylaws allow for the Chair-Elect. Chair and
Past Chair to serve a second term, in which
case there would be an increased risk that the
Chair Elect or Chair would not complete the
nomal succession.

Should these situations occur, the bylaws present
two additional challenges:

Does not
meet

Confidentlal
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— There is no allowance in ihe bylaws to vote for
a Chair. Only the Chair-Elect position can be
voted and the Chair-Elect then becomes Chair
in the following year. In the event the Chair-
Elect does not become Chair. the bylaws do
not provide a process for electing a Chair.

— The Past Chair position is an officer position

and cannot be filled by election. If the Past

Chair is no longer on Council, one officer

position would be vacant.

2.9

Officer terms

Review and evaluation of the
terms that the Chair and
other officers are appointed
to serve, and whether the
terms and processes support
longer-term and stable
leadership

Roles and Responsibilitias

Understanding of roles and
fiduciary responsibilities

Review and evaluation of the
Council's understanding of
their roles and fiduciary
responsibilities, including
their obligation to act in the
best interests of RECA

Officer terms balance

| stability in leadership,

reasonable period of
commitment, and
succession

Council members
understand their role and
fiduciary obfigations

A one-year term is a reasonable period to support
stable leadership [12)

— Council interviewees were generally accepting
of a one-year term, alihough some suggested a
two-year term may be more appropriate

— A one-year term is used by 4 of the 5
comparator organizations contacted

| — Consideration was given {o the use of the

Chair-Elect and Past Chair positions, which
support continuity in leadership and enables
the Chair-Elect to be more effective once in the
Chair position.

Council members articulated that they understood
their roles and their fiduciary obligation to the
corporation

There were questions raised by some Council
members and staff around the duty of loyalty in
other Council members,

This is the subject of complaints and allegations
and was not investigated further.

Generally

meets

Generally

meets
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33

Councll understanding of
RECA’s mandate

Review and evaluation of the
Council members'
understanding that RECA's
mandate is the protection of

| the public, including the

protection of consumers

Councit members
understand RECA's
mandate

Council members stated their understanding of
RECA's mandate is the protection of the public,
including the protection of consumers.

Generally
meels

E-e.rt.:.I.se of the roles and
responsibilitles of Council

Review and evaluation of the
exercise of the roles,
responsibilities, and mandate
of the Council

Council decisions are
consistent with its roles and
responsibilities

There was no evidence to suggest that Council is
acling outside of its roles and responsibilities.
However, Council does not appear to be fulfilling
some of its roles and responsibilities

— Council spends a disproportionate amount of
efforl spent on governance related matters at
the expense of addressing more strategic

industry issues. An analysis of meeting minutes '

shows that over the last three years,
approximately 20% of Council motions
pertalned to regulatory matters. This compares
with approximately 50% pertaining to
administrative matters, and 30% pertaining to
bylaw and policy changes. Several Council
members commented that Council does not
spend sufficient lime on stralegic matters

— Despite unsuccessful attempis to conduct voles
by email, Council has not elected or appointed
a Chair and members to standing, advisory and
ad hoc Committees [53] [14]

— Council did not approve the 2018 audited

financial statements at its January 23, 2019
meeting [53]. The statements were
subsequently approved with the addition of an
unaudited budget column [60]

Does not
meet
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Observations

— There continues to be considerable debate
amongst Council as {o the role and authorities
of the Chair position in relation to engaging
extemnal advisors, despite revising the Chair
position description in 2018 to be explicil on
this matter [27].

4

Establishment of bylaws
and policles

Review and evaluation of the
Council's processes to
establish bylaws and policies
o govern RECA, operations
and regulatory

| responsibilities of the

orpanization

Council's process to
establish and amend as
necessary corporate bylaws
and policies is documented
and is consistent with
required legislation and
regulations, and general
practice amongst non-profit
corporations

Council does not have an effective process to
establish or amend bylaws and policies.

— CouncHl's process {o establish, amend and
repeal bylaws is documented in 8(3) of the
bylaws, which simply states a required quorum
of eight Council members. General practice is
that bylaw changes are approved by a board to
take forward to their members / shareholders,
where they are subsequently approved. Most
non-profit organizations are required to file
bytaw changes with Government [22] [23].
RECA does not have a body of constituents to
which it is accountable for bylaw changes. and
does not have 1o file bylaw chanpes with
Govemnment [12].

— Council had initiated a process to review its
pelicies through a sub-committee of the
Governance Committee. Neither are currently
active [53]

— Al the January 2019 meeling, one bylaw was
changed (requiring a Council vote on
Committee Chairs), The change was not on the
agenda and had not been reviewed or
discussed previously by Council or the
Governance Committee, The bylaw passed
without consideration for broader implications.
In February 2019, the first vote for a Committee

Does not
meet
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Criteria

Observations

Chair resulted in a tie vote and a dispute as to
how to resoive the tie [53].

== In the last three years, there have been 8
bylaws changes brought, forward at Council
meetings; 6 were carried, 1 defeated and 1
tabled.

35

Succession planning,
recruitment and
appointment of Executive
Director

Review and evaluation of the
Council’s strategy for
Executive Director
succession planning,
including recruitment and
appointment

Council has a succession
plan in place for the
Executive Director that is
complete, cument and
adequate

Council has a succession plan for the Execulive
Director [24], but has not implemented it in
anticipation of his stated plans for retirement at the
end of August 2019. Additionally:

-—— RECA has a succession plan for the Executive
Director, which was recently evaluated by
Watson Advisery and found fo be
comprehensive, although recommendations for
improvement were also provided [25).

— Council members interviewed want to make
sure that the composilion of the Selection
Committee did nol bias the selection process.

— The process outlined in the plan has the
Selection Committee bringing only cne
candidate forward for endorsement by Council.
Some Council members interviewed perceive
this may be a “rubber stamping” exercise [24].

— A Succession Planning Commitlee was
recently established in March 2019 [14]

Partially
meels

O

a6

Performance management
of Executive Director
Review and evaluation of the
Council's approach lo

Council follows a structured
performance management
process to monitor and
evaluate the Executive

Council does not follow a structured performance
management process to monitor and evaluate the
Executive Director's performance:

— No evaluation was conducted in 2018

Does not

meet

. establishing, monitoring and | Director's performance . L " .
evaluation the Executive — Evaluations are not kept within Council 5
Director's performance corporate records, as such there is no evidence
to suggest that a structured process exists,
Confidential 37
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— We reviewed the forms used to solicit input on
the Executive Director's performance, and
noted that it was up to the Chair to define the
process to evaluate the Executive Director's
performance

T

4.1

Risk management

Review and evaluation of the
Council's approach and
oversight of risk
management

Power ang Authorities

Power of the Chalr

Review and evaluation of the
appropriateness of powers of
the Chair, including: {a) the
powers exercised in between
Council meetings, and {b) the
power to appeint and remove
commitiee chairs

Council employs a
structured approach to

i managing and monitoring

risk that is consistent with
general practice amongst
non-profit corporations’

Chair exercises their
authority in line with the role
and responsibilities
assigned to it under
applicable legislation,
regulation and corporate
bylaws

Council does not have a risk management policy or |

proecedure in place. Council has identified this as
an area for future development.

There were no responsibilities of the Chair noled
that ran contrary to general practice. However. it
was noted that:

—- There were significant outstanding matters
following the January 2019 Council meeting
{e.g.. election of Chair Elect, election of
Committee Chairs, and appointment of
Committee members) [53]. The Chair has
attempted unsuccessfully to conduct votes by
email to appoint committee chairs [14]. A
meeting has not been scheduled before the
next quarterly meeting in April ic address these

outstanding matiers. By the April 2019 meeling.

RECA will be seven months into its fiscat year.

— The Chair position at RECA has distinct
authorilies [61}. However, some inlerviewees
perceive that the Chair does not have any
authorily beyond that which is explicitly granted
by Council. For example, the Chair has
responsibility for corresponding with
stakeholders. Some Council members perceive

Does not

meel

Partially
meets

O

kb
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Observations

Raling

that Councit should approve the Chair's
external correspondence [62].

— Concems were raised by some Council
members about a perceived lack of
transparency in the agenda setling process,
and an unclear understanding of the Chair’s
authorities, such as seeking external counsel,

— The bylaw to appoint Committee Chairs was
madified in January 2019 [53). Committee
Chairs are now voted. It is unclear if Commitiee
Chairs will now also be removed by a vole of
Council.

42

Delegation of authority

Review and evaluation of
appropriateness of
authorities delegated by the
Council to the Executive
Director and the robustness
and clarity of policies to
support such delegation,
including what decisions of
the Executive Direclor
require the approval of the
Council

Relatignships

Ralationshlp batwean
Councll and staff

Review and evaluation of the
relationship between Council
members and RECA staff,
including the Executive
Director

| regulations and corporate
| bylaws

Council accountabilities
delegated to the Execulive
Director are appropriate and
in accordance with
applicable legislation,

Council has approved policies related to the
delegation of authority that are summarized in
RECA's Authority Matrix [61]. The delegation of
authorities to the Executive Director directly relate
to the Executive Director's roles and
responsibilities, and are consistent with common
practices {63, pp. 51-52].

The Executive Director also has authorities that are
granted directly by the Act[2].

Council has a constructive
and respectful relationship
with staff. Council and staff
respect the roles and
authorities of each other

Council, as a whole, does not have a constructive
| relationship with senior staff of RECA, including the
| Executive Director:

| — There are complaints and allegations between
Council members and staff members {see also
1.3).

Generally
meets

Does not
meet

Confidential

5



Service Alberta
ADVICE TO MINISTER
Governance Review of the Real Estate Council of Alberta

— Many siaff and Council members interviewed
cited poor relations between some members of
Council and staff

52

Relationship between
RECA, industry
associations and other key
stakeholders

Review and evaluation of
RECA's relalionship with the
Alberta Real Estate
Associalion, Alberta
Morigage Brokers'
Association, and other key
stakeholders, as appropriate
and to extent possible

RECA has a constructive
and respectful relationship
with stakeholders

RECA does not have a constructive relationship
with its stakeholders:

— Interviewees from Council, staff and AREA
cited significant tension between RECA and
AREA, in particular, around matters pertaining
to education standards and the delivery of
education, the Residential Measurement
Standards, the delegations of authority within
RECA and communicalion between RECA's
Council and Administration

— AREA has obtained legal opinions on aspects
of RECA's authority and operations {e.g..
regarding education standards and the
delegation of autharities) {64] [65].

— In July 2018 AREA submitted allegations of
wrong-doing against RECA to the Minister [66].

— Council members and interviewed staff citied
generally positive relationships with the
Appraisers Institute of Canada (AIC) and
AMBA. Representatives from AIC and AMBA,
however, claimed poor relationships with
RECA, citing a lack of transparency around
decisions and a perceived overstepping of
bounds with respect to education.

Does not
meel

5.3

Stakeholder engagement

Review and evaluation of
RECA's approach and

| strategies for stakeholder

engagement

Councit employs effective

| stakeholder engagement

strategies that identifies
relevant stakeholders and
appropriate stakeholder
engagement mechanisms

While RECA has a stakeholder engagement policy
in place [67], and uses advisory committees [11. p
6], comments from interviews suggest that primary
stakeholders do not feel they receive meaningful
engagement and that RECA does not operate in a
transparent way.

Partially
meels

O

Confidential

40



Service Alberta
ADVICE TO MINISTER
Govemnance Review of the Real Estate Council of Alberta

Review Item

Criteria

Observations

RECA claims to be successful at engaging the
public through social media, advice columns, and
trade shows.

54

Performance reporting to
stakeholders

Review and evaluation of the
Council's strategies for
informing and demonstrating
to its stakeholder that it is
providing effective
governance as an effective
regulator

Council provides relevant,
complete, timely and
accurate reporting to
stakeholders on its effeclive
governance and its
efiectiveness as a regulator

Council Operations and Functioning

Councll member
orientation and

Council conducts periodic
governance training and

RECA publishes statistics on its activities as a
regulator in its annual report [11, pp. 17-19],
however it does not use a performance
management framework to demonstrate its
effectiveness.

RECA delivers an orientation to new Council
members and provides significant, ongoing

Partially

meels

O

Generally

meels

development development with all development opporiunities:
Review and evaluation of members — Council members have an annual training and .
RECA's processed and development budget of $10,000. RECA's
stralegies for orienting and professional development policy for Council
ongoing governance members encourages them to take courses in
development of Council govemance and administrative faw [68].
members — One current Council member has his ICD.D

designation and two others are currently

pursing it [69).

— Last fiscal year, RECA spent in excess of
$230,000 on Council member training and
governance consultants [70].
m Confidential a
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Criteria

Rating

62

| Council member behavior
| Review and evaluation of the

behavior of Council members
including: (a} their ability te
communicale effectively and
constructively, and (b) their
willingness and history of
waorking cooperatively and in
good faith with a view to the
best interest of RECA and
the protection of the public

Coungil members
communicate constructively
and respectfully with other

| members, staff and

stakeholders

Council does not work effectively and
constructively, this is evidenced by:

— All Council members and staff characterized
Council as being challenged by interparsonal
dynamics.

— Council work is conducted in the shadow of
numerous complaints and allegations (see Ref.
1.3).

Does not
meet

6.3

Overall functioning of
Councii
Review and evaluation of the

overall functioning of the
Council

Summalive evaluation
based on assessment in all
areas of investigation

The nature and degree of discord within Council,
between Council and Administration, and Council
and stakeholders appears to be negatively

\ affecting Council's ability to effectively govern

RECA and regulate the industry.

Council appears to spend a disproportionate
amount of its effort on matters arising from these
negative relationships. Council has not been able

to elect a full slate of officers, establish committees,

or implement govemance recommendations, such
as implementing a risk management framework.
As well, several Council members expressed
concem that Councll is not focusing on strategic
and emerging regutatory issues

Does not
meet

64

Frequency of Councll

. meetings

Review and evaluation of the
appropriateness of the
frequency of Council
meelings

Council meetings and
committee meetings are
adequate to address the
responsibilities of Council
and are comparable to
common practice amongst
non-profit corporations

Quarterly meetings of Council take place and are
appropriate to conduct the norma! business of
Council. However, over the past year, Council has
been challenged to complete its business within
these meetings:

— Quarterly meetings (not including planning
meetings or annual general meelings) are in

Partially
meets

O

Kbinb
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Review Item

Observations

line with many other large, non-profit
associations [28, p. 52].

— Quarierty meetings used to be sufficient to

conduct Council business.

— Qver the past year, Council has held 4 special
meetings.

— Regular meetings run 8 hours on average,
which is considerad by Councll interviewees to
be too long, and longer than they used to be.

— Governance and administrative-related issues
have dominated recent Council meetings,
accounting for approximately B0% of Council's
motions over the past three years.

— Council members express frustration that there
is limited time to address all agenda items.

— There does not appear to be any restriction in
the Act or RECA's bylaws preventing Council
from scheduling additional meetings as
required.

6.5

Conduct of Counclil

\ meetings

Review and evaluation of the
conduct of Council meetings,
bath regular and
extraordinary, including
notice to Council members,
attendance of Council
members and purpose of
siaff atiendance at meetings

Naotice for Council meetings
is adequate; staff are called
to meetings only as
required

There were no significant observations on the
scheduling of and notice for Council meetings.

Councit members generally believe staff
presentations at meelings to be appropriate.
However:

— Some Council members would like more notice
in the scheduling of special meetings, although
Council-approved bylaws stipulate only 24
hours’ notice is required.

— Some Council members are unclear about the
role of the Corporate Secretary in supporting
the Chair at meelings.

Generally
meets

kbl
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6.6

Councll meeting
preparation

Review and evaluation of the
pracess and procedures
used 1o prepare for Council
meelings, and approve
Council documents and
matenals

Required meeting materials
afe submitted to Council are
timely and adequate for
Council to make required
decisions

Ohservati

Generally, Council is satisfied with the timeliness
and adequacy of most materials. It was observed
that:

— Most information is provided by the deadline of
10 days prior to a meeling.

— Council recently changed ils meeling packages

to provide more information

— Board members are unable (o print documents
from the BoardVantage site, which impacts
their ability ta review some documents, e.g.
financial information.

Generally
meels

6.7

Committee structures

Review and evaluation of the
establishment and use of
committee structures, review
of terms of reference, and
appointment/removal of
Chair and members to/from
commitiees

Council uses commitiees
effectively to suppor its
operations; commitiees
have clear terms of
reference, and members
are appointed in a manner
that is transparent and
appropriate for the mandate
of the commitiee

Council has not elected or appointed Committee
Chairs or eslablished Committee members for this
fiscal year. Committees have not met this fiscal
year. In addition:

— Committees’ Terms of Reference may need to
be updated to reflect the change in the process
to establish the Commitiee Chair.

— It is unclear how Committee Chairs may be
removed following a recent bylaw change in
January 2019 requiring that Commiltee Chairs
be appointed by a majority vote of Council,

Does not
meet

6.8

Councll dispute resclution

Review and evaluation of the
Council's bylaws, policies
and procedures and the role
of the Chair in relation to
conflict management within
the Council, and addressing
behavioural and disciplinary
issues related to Council
members

Council has a clearly-
defined dispute resolution
process, and a means to
discipline or remove
members from Council with
justification

Council does not have a dispute resolution process
in place to address behavioural and disciplinary
issues related to Council members. Council cannot
remove members that it deems to have

| contravened its Code of Conduct, or Section 9 of

the Act (Prohibitions) without a court order [2, pp
13-14]:

— The Act allows for a Council member to resign

== Remcval requires making an originating
application to a court.

Does not
meel
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Criteria

Council Evaleation and Competence

Evaluation of Council and
| member effectiveness

Review and evaluation of the
processes for evaluating the
effectiveness and
competency of the Council
and individual Council
members

Oversight of oparations

| Review and evaluation of the
Council's processes and
strategies for ensunng
appropriate oversight of
operations to achieve ils
legistaled mandate, strategic
plans, and organizational
pricrities

Accountability and Oversight

Council has a process and
has assigned
responsibilities to monitor
its performance and that of
individual members
consisient with standard
practice amongst non-profit
corporations

Council has systems in
place {o ensure the
corparation futfill its
legislated mandate, and
meet its strategic priorities

— Bylaws enable the removal of Councii members

that are frequently absent from meetings

| Council does nat has a process in place to

evaluate the effectiveness and competency of
Council and individual members. Council
recognizes this as an area for improvement.

Council has a strategic plan and supporting
business plan with action items [34) [33).

Progress on the action items is reported at each
quarterly Council meeting [35). Council also
receives a quarterly dashboard on key operational
statistics relevant to its legislaled mandate [36].
Council did not raise any significant concems about
RECA's fulfillment of ils legislated mandate.
However, Council does not use a performance
management framework to track achievement of its
intended outcomes

meet

meets

Does not

Generally

8.2 Council accountabllity to

Government

Review and evaluation of the
appropriateness and
effectiveness of the Council's
and RECA’s accountability
and reporting requirements
to the Government of Alberta

Councii provides relevant,
complete, timely and
accurate reporting to the
Government of Alberta on
the fulfiliment of its mandate

Council provides an annual report to the Minister in
accordance with Section 16 of the Act [71]
Notwithstanding Council submitted its 2017/18
annual report to the Minister a few days past the
filing deadiine, Service Alberta has not identified
any concerns regarding the relevance,
completeness, timeliness, or accuracy with
Council's annual filings [72]. However, Service

meels

O

Partially
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to provide assurance that the
mandate is being achieved

Other Governance Areas

9.1 Oversight of financial | Council approves a budget
operations annually, expendilures are
tracked against the budget.

an approval process exists
for non-budgeted exists and
is followed, an auditor is
appointed and financial
statements are approved.

Observations

Alberta identified that the annual report from

Council did not provide an indication of the
challenges Council is experiencing.
In addition, RECA's annual report to the Minister

does not use a performance management
framework to demonstrate its effectiveness

Council approves a budget. appoints an auditor Partially |
and has a process for approving non-budgeted meels
amounts [37] [73] [74). The Finance and Audit

Committee reviews quarterly financial reports [75]

However: O

— The approved budget is presented at a detailed
level as well as in different levels of
aggregation. It is nol clear what leve! of detail is
being used as Administration's spending
authority [31).

— It is not clear how the approved 2018 budget
aligns with the quarterly or the year-end
financial statements. This makes it difficult to
determine performance against the approved
budget [31] [76].

— The year-end financial report to Council did not
include a budgel variance anaiysis. Instead.
Administration’s Management Discussion and
Analysis of the 2018 financial results compared
the 2018 results 1o prior year [77].

— Several Council members report that they were
unclear how legal expenses appeared to
exceed the approved budget by over $100,000
without Council's approval as per RECA's
Palicy 7.9 [37].
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Appendix 1 Ministerial Order and Terms of Reference

- T o) N

ALBERTA
SERVICE ALBERTA
Office of the Mindter
MLA, Calgary-Cumie

MINISTERIAL ORDER NO. SA:001/2019

Pursuant to Seclion 78(1) of the Real Estafe Act, |, Brian Malkinson, Minister of
Service Alberta, hereby appoint Tim Swanson of KPMG LLP to conduct a review into
the govemance of the Real Estate Council of Alberia.

The Terms of Referance of this review are altached as Schedule A.

Dated at Edmonton, Alberta, this _/§  dayof Jan ,2019.

Friey %//ffaf#-

or;ourab!e Buanﬂi‘ Ikinson
/mﬂsler of Service Albena

103 Legitbarure Building, 108040 - 97 Avcrue, Edmonton, Albern TSK 286 Canads  Telephors 780-422.6880 Fax 780-422.24%6

Prrsimd v wrwind paper
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Schedule A to Ministerial Order NO. SA: 001/2019
Torms of Referance

The scope of the review shall include a full review and evaluation of the governance of
the Real Estate Council of Alberta (RECA) and ensura RECA's adherence {o good
govemnance practices, as well as its effectiveness as the regulator for the real estate
sector.

Nole: *Council” means the goveming Council of the Real Estate Council of Alberla
"The Act” means the Real Eslale AcL

The review shall include, but is not limited to, the following:

1. Overail Governance

« Review and evaluation of the current model for govemance used by the Council;

« review of policies, systems, structures and strategic/operational tools and
strategies to support effective gavernance;

= review and evaluation of the governance dynamics and challenges faced by the
Council, including the functioning of Council and interactions between Council
members; and

« review and evaluation of the Council's effectiveness in leading the organization as
the regulator for the real estale seclor,

2. Composition and Appointment

¢ Review and evaluation of the composition of the Council, including that it
sufficiently and appropriately reflects the public and consumer interests;

» review and evaluation of adherence {o processes set out in bylaw or policy to
guide or determine appointments made in accordance with the Act;

« review and evaluation of the influence of appointing persens or bodies on their
appointees after the appoiniment has been made;

» review and evaluation of the Council members’ understanding regarding the
requirements for appointments made under 5.8(1}(e) and (f) of the Real Estate
Act:

¢ raview and evaluation of the processes and terms of appointment,
renewal/reappointment, and eligibility requirements;

« review and evalualion of bylaws and policies to elect members of the Councll to
serve as officers of the corporation, including adherence to these bylaws and
policies; and

» review and evaluation of lhe terms that the Chair and other officers are
appoinled to serve, and whether the lerms and processes support longer-term
and stable leadership.

3. Roles and Responsibilities

« Review and evaluation of the Council's understanding of their roles and fiduciary
responsibilities, including their obligation to act in the best inleresis of RECA,;
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raview and evaluation of the Councll members' understanding that RECA's
mandate is the protection of the public, including the protection of consumers,
review and evaluation of the exercise of the roles, responsibilities, and mandate
of the Council;

review and evaluation of the Council's processes to establish bylaws and
policies to govern RECA, operations and regulatory responsibilities of the
arganization;

review and evalualion of the Council's strategy for Executive Director
succession planning, including recruitment and appointment;

review and evaluation of the Council's approach to establishing, moniloring and
evaluating the Executive Director's performance; and

review and evaluation of the Council's approach and oversight of risk
management.

4, Powers and Authorities

Review and evaluation of the appropriateness of powers of the Chair, including. *

(a) the powers exercised in between Council meetings, and

(b) the power to appoint and remave committee chairs; and

review and evalualion of appropriatenass of authorities delegated by the Council
{0 the Executive Director and the robustness and clarity of policies to support
such delegation, including what decisions of the Executive Director require the
approval of the Council.

5. Relationships

Review and evaluation of the relationship between Council members and RECA
staff, including the Executive Direclor;

review and evaluation of RECA's relationship with the Alberta Real Estate
Associalion, Alberla Morigage Brokers' Association, and other key stakeholders,
as appropriate and to extent possible;

review and evaluation of RECA's approach and stralegies for stakeholder
engagement, and

review and evaluation of the Council's strategies for informing and
demonstrating lo its stakeholders that it is providing effeclive governance as an
effective regulater

6. Council Operation and Functioning

Review and evaluation of RECA's processes and strategies for arienting and
angoing governance development of Council members;

review and evaluation of the behaviour of Council members including:

(a) their ability to communicate effectively and constructively, and

{b) their willingness and history of working cooperatively and in good faith with a
view 1o the best interests of RECA and the protection of the public;

review and evaluation of the overall funclioning of the Council;

review and evaluation of the appropriateness of the frequency of Council
meetings;
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» review and evaluation of the conduct of Council meetings, both regular and
extraordinary, including naotice to Council members, attendance of Council
mambers and purpose of staff altendance at meetings;

e review and evaluation of the process and procedures used to prepare for
Council meetings, and approve Council documents and materials,

« review and evaluation of the establishment and use of committee structures,
review of terms of reference, and appointmentremoval of Chair and members
loffrom committees; and

» review and evaluation of the Council's bylaws, policies and procedures and the
role of the Chair in relation to conflict management within the Council, and
addressing behavioural and disciplinary issues related to Council members.

7. Council Evaluation and Competence

» Review and evaluation of the process for evaluating lhe effectiveness and
competency of lhe Council and individual Council members.

B. Accountability and Oversight
« Review and evalualion of the Council's processes and strategies for ensuring
appropriate oversight of operations to achieve its legisialed mandate, strategic
plans, and organizational priarities; and
» review and evaluation of the appropriateness and effectiveness of the Council's
and RECA's accountabllity and reporting requirements to the Government of
Alberta to provide assurance thal the mandate is being achleved.

9, Other Governance Areas

+ Review and evalualion of any other relevant aspect of the Council or the
governance of RECA.
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Appendix 2 Interviewees

Council

Krista Bolton (past Council member) Brian Klingspon, Past Chair

Bonny Clarke (past Council member)

Tiago Lage
Bobbi Dawson Phil McDowell
Amina Deiab Stan Mills
Ramey Demian Robyn Moser
JT Dhoot Rob Telford, Chair
Bill Kirk Christine Zwozdesky
RECA

Bob Myroniuk, Executive Director

Dale Cawsey, Director, Corporate Services (retired)
Joseph Fernandez, Director, Education Programs

Jean Flanagan, Director, Strategic Initiatives and External
Charles Stevenson, Director and Registrar

Warren Martinson, Director, Corporate Services

Kirk Bacon, Assistant Executive Director (retired)

RECA Stakeholders

Alberta Morigage Brokers Association

Alberta Real Estate Association

Appraisal Institute of Canada, National and Provincial
Building Owners and Managers Association of Edmonton
Canadian National Association of Real Estate Appraisers

Comparator Organizations

Alberta Construction Safety Association

Alberta Utilities Commission

Association of Professional Engineers & Geoscientists of Alberta
College of Physicians and Surgeons

Real Estate Council of Ontario
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of the Real Estate Council of Alberta (“RECA") under Section 76 of the Real Estale Act and the
findings presented in the report address specific evaluation criteria agreed to by the Ministry of Service
Alberta.
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