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A. INTRODUCTION 

[1] Pursuant to the Mines and Minerals Dispute Resolution Regulation1, (“MMDRR”) the Min-

ister of Energy by Ministerial Order MO 17/2016 (“MO 17/2016”) appointed this Syncrude Oil 

Sands Dispute Review Committee (“DRC”)2 to review and provide recommendations to the Min-

ister with respect to a dispute between Syncrude Canada Ltd. (“Syncrude”) and Her Majesty the 

Queen in Right of Alberta, as represented by the Minister of Energy (“Crown”).  

[2] The dispute involves the Crown’s 2002 – 2011 royalty audit assessments for the Syncrude 

Project as described in Project Approval Order OSR0453, initially involving claimed 

by Syncrude as allowed costs in calculating royalties. The Crown rejected the claimed costs at 

both the audit and objection levels. Both Syncrude and the Crown (“Parties”) no longer dispute 

some of the rejected claimed costs. Table A in paragraph [19] shows the amounts now remaining 

in dispute which total  

[3] The MMDRR sets out the procedure for establishing a dispute review committee and for 

the conduct of the review and gives the committee discretion to have an oral hearing. It also 

provides timelines within which the Parties are to file written submissions and within which the 

DRC is to provide its recommendations and reasons. The Parties may, by agreement, extend the 

timelines for filing submissions and the Minister may extend the period within which the DRC is 

to report.  

[4] The DRC arranged for a scheduling conference on May 31, 2016. On May 29 the Parties 

proposed, and the DRC agreed, to defer scheduling decisions until late July or August. This was 

because fires in the Fort McMurray area necessitated a complete evacuation of the city and a 

shutdown of Syncrude’s plant, the first complete shutdown since it started production in 1978. 

Most of Syncrude’s personnel who would be involved in preparing for the review process were 

being re-deployed into “return to operations” activities. 

[5] In a scheduling conference on August 24, 2016 the DRC and the Parties agreed to a time-

line for written submissions and to hold an oral hearing on March 2 and 3, 2017. This timing 

caused the DRC some concern because its mandate was due to expire on April 24, 2017. In the 

face of the roughly 3-month delay resulting from the Fort McMurray fires, the schedules of the 

DRC members, and the Easter holidays in April, the DRC advised the Parties that it was inclined 

to seek a 30-day extension of its mandate and of the 45-day requirement for submitting its re-

port. The Parties responded that they did not object. On August 27, 2016 the DRC sought the 

                                                       
1 AR 170/2015 
2 Ministerial Order (“MO”) 17/2016, amended as MO 02/2017 and MO 102/2017 
3 MO 78/2008 
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extension through the Director, Dispute Resolution (“Director”) at the Department of Energy 

(“Department”).  

[6] Syncrude provided its written submissions and affidavits on October 31, 2016. On Decem-

ber 16, 2016 the Crown applied for an adjournment of the oral hearing, noting that seven of the 

affidavits submitted by Syncrude total over 4,000 pages and the Crown’s review would take sev-

eral weeks and could not begin until January 2017. With Syncrude’s agreement, the Crown pro-

posed to file its submission in mid-May 2017 with a goal of having a hearing before July 2017. 

The Crown also noted this would require an extension of the DRC’s mandate beyond what had 

been sought and suggested an extension to the fall of 2017.  

[7] The DRC granted the adjournment, advised the Parties that it was not available until Au-

gust 2017 for the re-scheduled hearing, and sought an extension of its mandate to December 31, 

2017. The Minister granted the extension by Ministerial Order (“MO”) dated February 16, 2017. 

The DRC and the Parties agreed on February 7 to new hearing dates of August 3 and 4, 2017.  

[8] On April 27, 2017 the Director advised the DRC that he was preparing to ask the Minister 

to expand the scope of the DRC’s mandate to include disputed amounts for the 2011 production 

year. 

[9] On May 5, 2017 the Crown advised that an unexpected issue arose while drafting its sub-

missions. The issue became known as the ‘unintended consequences (“UC”) issue’. Because of 

that issue and the matter of adding the 2011 year, the Crown asked for an extension of its May 

15 filing date and proposed a conference with the DRC, which took place on May 16, 2017. 

[10] The Crown advised that it was taking steps to remedy the UC issue (by amendment to the 

MMDRR) but could give no assurance of when the remedy might be in place. The Parties agreed 

that the 2011 year should be added to the DRC’s mandate. The Parties were not otherwise able 

to agree on a process to move matters forward. They agreed to simultaneously submit proposals 

to the DRC and have it adopt one with such amendments as it saw fit. 

[11] The DRC provided directions to the Parties on June 5, 2017 which included provisions for 

delay in remedying the UC issue and uncertainty as to what the Minister would refer to the DRC 

regarding 2011. The DRC asked the Director to ask the Minister to extend the DRC’s mandate to 

include 2011 and to extend the time for making its recommendations to September 30, 2018.  

[12] The Crown advised on July 17, 2017 that the amendments to resolve the UC issue would 

not be in place (if approved) until early fall. The Director advised that a decision regarding the 

DRC’s mandate and time extension would not be made before the end of September. Accord-

ingly, the hearing was re-scheduled to May 3 and 4, 2018. Syncrude applied to have the previ-

ously established filing deadlines suspended. After submissions by the Parties, the DRC directed 
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that the then current filing deadlines were suspended until the DRC’s mandate was extended 

into 2018 and broadened to include 2011. 

[13] The Department advised on September 29, 2017 that the UC amendments to the MMDRR 

had been approved. MO 102/2017 dated October 24, 2017 extended the DRC’s term to Decem-

ber 31, 2018 and added the 2011 year to its mandate. 

[14] The DRC accepted the Parties’ agreed-upon schedule for the remaining submissions on 

November 2, 2017. 

[15] The Crown advised on February 16, 2018 that it sought to ask questions of three Syncrude 

affiants whose affidavits were submitted December 20, 2017. The Parties negotiated a procedure 

and timetable for written questions and answers, and a slight adjustment to remaining filing 

deadlines.  

[16] The oral hearing proceeded on May 3 and 4, 2018. The oral hearing adjourned at 4:00 PM 

on May 4, 2018. The Parties had not completed their presentations with respect to allowable 

cost claims for Membership Fees and Employee Related Costs. The hearing resumed, and con-

cluded, on July 18, 2018. 

[17] Ten categories of disputes were set out in Schedule A to MO 17/2016. Syncrude re-cate-

gorized the costs in its written submissions and chose not to pursue certain amounts. The Crown 

concurred with the use of the revised categories and chose to treat some costs as allowed costs. 

The Parties withdrew or agreed to costs claimed under the Consultation/Contracts and Legal and 

Audit categories. No costs remain in dispute in those categories. 

[18] MO 102/2017 added Plant 29 construction costs claimed in 2011. 

[19] The remaining disputed costs outlined in a table4 prepared by the parties (“Table”) are as 

follows: 

Category (revised) Category in MO 102/2017 Disputed Costs 
Amount 

MSA – Overhead MSA (2009, 2010 only) 

Memberships Membership Fees 

Research Research 

Employee Related Promotional Expenses & Scholarship Funding (2 
categories) 

EUB Administration EUB Administration 

                                                       
4 Summary of Costs Remaining in Dispute Table Prepared by Syncrude and the Department 
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Category (revised) Category in MO 102/2017 Disputed Costs 
Amount 

Stakeholder Payments Membership Fees, Scholarship Funding, Charita-
ble Donations, Stakeholder Relations (4 catego-
ries) 

Plant 29  

 Total: 

[20] As agreed between the Parties, evidence and submissions were not presented on 2011 

costs with the exception of the Plant 29 Construction Costs. Instead the findings of the DRC for 

the 2002-2010 audit years will be applied to the other disallowed costs for the 2011 audit assess-

ment. 

[21] Evidence was tendered in advance of the hearing in the form of affidavits with exhibits 

attached. At the commencement of the hearing the DRC accepted the affidavits as evidence in 

this proceeding, subject to any specific objection by either party. As described below, the Crown 

objects to the admissibility of some evidence tendered by Syncrude (“Alleged Additional Infor-

mation”) for some purposes on the basis that its consideration is prohibited by subsection 8(4) 

of the MMDRR. The regulation provides that the DRC shall not consider any information that was 

not considered by the Minister when conducting a review of the objection that gave rise to the 

establishment of the DRC unless the Statement of No Resolution for the objection was issued 

prior to March 21, 2011. The Statements of No Resolution for disputes for the years 2006 – 2011 

were issued after March 21, 2011. None of the witnesses who swore affidavits was called for 

questioning at the hearing. By agreement of the Parties, and without any objection being taken 

(except as to Alleged Additional Information) during the hearing, the DRC sought clarification 

from representatives of Syncrude and the Crown who were in attendance concerning certain 

factual matters.  

[22] The Alleged Additional Evidence and the DRC’s recommendations as to its admissibility 

appear later in this report.  

[23] As directed by the DRC, the argument at the hearing proceeded on the basis that each 

contentious category of claimed allowable cost would be discussed in turn, with Syncrude making 

submissions, the Crown responding, and Syncrude presenting rebuttal submissions. The written 

submissions of the Parties had raised a number of topics relevant to more than one category of 

claimed allowable costs. These topics included the implications of previous dispute review com-

mittees (“Previous DRCs”), the significance of Syncrude’s status as a Qualifying Joint Venture Pro-

ject (“QJVP”), the impact of an additional evidentiary requirement added by the Minster when 

approving the recommendations of a prior DRC and the Alleged Additional Evidence. The Parties 
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agreed to address these topics as they arose during their submissions with respect to individual 

categories of claimed allowable costs. 

[24] In making its findings and recommendations the DRC has relied upon the evidence and 

submissions of the parties.  

B. SYNCRUDE ROYALTY AGREEMENTS/PROJECT APPROVAL ORDER 

[25] Effective as of February 4, 1975 a contractual royalty regime existed for the Syncrude 

Project pursuant to an agreement authorized by section 9 (a) of the Mines and Minerals Act 

(“MMA”) between the Crown and the Syncrude Project owners (“Crown Agreement”). The Crown 

Agreement established a joint venture (“Alberta Joint Venture”) whereby Alberta Royalty5 re-

ceived a share of the deemed net profit of the Syncrude Project in lieu of royalty. 

[26] Over the years various amendments were made to the Crown Agreement. Amendment 

No. 6 dated January 1, 1997 set out the terms for transition from the Alberta Joint Venture royalty 

regime to the Generic Royalty Regime. Generic Royalty Regime (“GRR”) means the provisions of 

the MMA that relate to the royalty reserved and payable  pursuant to it, including the provisions 

setting out the royalty reserved on oil sands recovered in oil sands projects pursuant to agree-

ments granting oil sands rights issued under the MMA and the provisions of regulations prescrib-

ing the royalty payable to the Crown, under agreements granting oil sands rights issued pursuant 

to the MMA, on products obtained from oil sands recovered pursuant to projects approved by 

the Minister for the purposes of the regulations.  

[27] The Oil Sands Royalty Regulation, 1997 (“OSRR97”) came into effect July 1, 1997 and was 

the legislative embodiment of the GRR. 

[28] Effective January 1, 2002 the Syncrude Project transitioned from the Alberta Joint Ven-

ture royalty regime to the GRR.6 For all periods thereafter up to and including December 31, 

2015, subject to the provisions of the amended Crown Agreement, the GRR applied to the Syn-

crude Project. 

[29] The Crown and Syncrude Project owners entered into a Royalty Amending Agreement 

dated November 18, 2008 (“2008 RAA”). The 2008 RAA was replaced by the Syncrude Royalty 

Amending Agreement dated and effective January 1, 2009 (“2009 RAA”). MO 78/2008 dated No-

vember 18, 2008 established a description of the Syncrude Project for the purposes of the GRR. 

                                                       
5 Defined in the Alberta Crown Agreement as Her Majesty the Queen in Right of the Province of Alberta, as repre-
sented by the Minister of Energy of Alberta in Her Capacity as Lessor. 
6 Project Approval Order NO. OSR045 
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[30] MO 94/2011 issued October 28, 2011, in accordance with the provisions of the 2009 RAA, 

approved an amendment to Project Approval Order No. OSR045 amending the description of the 

Syncrude Project. The amendment to the Syncrude Project description was done pursuant to 

section 6(d) of the 2009 RAA which required the Minister effective December 31, 2010 to remove 

from the description of Syncrude Project those Shared Facilities that did not meet the percentage 

use threshold specified in the GRR. 

[31] In summary: 

(a) up to and including December 31, 2001 the Syncrude Project was subject 
to the Alberta Joint Venture royalty regime; 

(b) effective January 1, 2002 the GRR was applicable to the Syncrude Project;   

(c) the parties agree the Syncrude Project is a QJVP; 

(d) effective January 1, 2009 the provisions of the 2009 RAA were applicable 
and prevailed over the provisions of the Crown Agreement and the Syncrude Bi-
tumen Royalty Option Agreement;  

(e) up to and including December 31, 2008 but not thereafter:  

(i) the Project Scheme consisted of Mining and Extraction Operations 
and Upgrading Operations; and  

(ii) the description of the Syncrude Project included Mining and Extrac-
tion Facilities, Upgrading Facilities and Shared Facilities as Included Facili-
ties; 

(f) effective January 1, 2009:  

(i) the Project Scheme consisted only of Mining and Extraction Oper-
ations;  

(ii) the description of the Syncrude Project included Mining and Extrac-
tion Facilities and Shared Facilities as Included Facilities; and  

(iii) the description of the Syncrude Project now listed Upgrading Facil-
ities as Excluded Facilities;  

(g) effective January 1, 2009 pursuant to the provisions of the 2009 RAA the 
Syncrude Project owners and the Crown agreed: 

(i) Syncrude’s Mining and Extraction Operations constitute a single 
royalty project [section 6 (c) (ii)]; 

(ii) on Allowed Cost rules, which provided that no changes to allowed 
cost rules made after January 1, 2008 would apply to the Syncrude Project, 
and the Crown agreed to apply the allowed cost rules in a manner gener-
ally consistent with their application to the Syncrude Project as at January 
1, 2005 [section 8]; and 
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(iii) how costs incurred in the carrying out of the integrated oil sands 
mining, extraction and upgrading operations (“Integrated Operations”) will 
be allocated, notwithstanding certain provisions of the GRR to the contrary 
[section 9]. A specified percentage allocation was agreed upon for the 
years 2009 and 2010 and for the years 2011 to 2015 the allocation would 
be determined using the cost allocation system known as Bitumen Royalty 
Option Application Dynamic Cost Allocation Model (“BROAM”) developed 
by Syncrude;  

(h) effective January 1, 2009, there was a Royalty Project, a Non-Royalty Pro-
ject, and Shared Facilities (which was recognized as contributing to both); 

(i) effective January 1, 2011: 

(i) the Project Scheme consisted of Mining and Extraction Operations;  

(ii) the description of the Syncrude Project included only Mining and 
Extraction Facilities as Included Facilities; and 

(iii) the description of the Syncrude Project now listed both Upgrading 
Facilities and Shared Facilities as Excluded Facilities. 

C. APPLICABLE LAW/REGULATIONS/MINISTERIAL ORDERS 

[32] Section 7(10) of MMDRR requires the Minister to specify the matters in dispute and must 

exclude any matter that is based on a position of Syncrude that is “frivolous, vexatious or without 

merit” or “was dealt with by a previous committee.” In the present case, the “specific matters in 

dispute” were those set out in Schedule “A” to the Appendix to MO 17/2016 as amended.  

[33] Section 8 requires the DRC to conduct a “fair, expeditious and impartial review of the 

matters in dispute” so specified and allows the DRC (subject to Section 8) to establish procedures 

to do so. Section 8(4) contemplates that there may be written or oral evidence, and that the DRC 

may determine its admissibility, relevance, and weight. Section 8(9) then prohibits a considera-

tion of “any information that was not considered by the Minister” when she conducted her re-

view of the objections leading to the establishment of the DRC. Section 9(1) requires the DRC to 

provide the Minister and the Department with written recommendations and reasons for its rec-

ommendations. It is then for the Minister to accept, reject, or vary the recommendations.  

[34] Under the MMDRR a DRC does not adjudicate legal rights or obligations. In formulating 

recommendations, however, the DRC considers that legal rights and obligations of Syncrude and 

the Crown under agreements, statutes, and regulations must be considered. To the extent that 

the DRC discusses legal rights or obligations or interprets statutes, regulations, or orders in these 

recommendations, it applies the laws of Alberta. Although the DRC’s role is limited to providing 

recommendations, MO 17/2016 expressly states that the DRC is “bound by all decisions made by 
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the Minister…resulting from recommendations of previous oil sands dispute review commit-

tees.” The factors that govern the DRC’s recommendations are not, however, otherwise limited.  

D. INFORMATION THE DRC CAN CONSIDER  

The Dispute 

[35] The Crown contends that by virtue of subsections 4(2) and 8(4) of the MMDRR the DRC 

cannot consider and apply new information tendered in this proceeding in relation to the years 

2006 - 2011 because the Statements of No Resolution for those years were issued after March 

21, 2011. 

[36] Subsection 4(2) of the MMDRR provides that the Minister shall not consider any infor-

mation that was not considered by the Department when conducting an examination or audit of 

the subject-matter of an objection unless the examination or audit was concluded before March 

21, 2011.  

[37] Subsection 8(4) of the MMDRR provides that the DRC shall not consider any information 

that was not considered by the Minister when conducting a review of the objection that gave rise 

to the establishment of the DRC unless the Statement of No Resolution for the objection was 

issued prior to March 21, 2011. The following table shows when Statements of No Resolution 

were made and to which categories they applied: 

Year Statement of No 
Resolution 

Request to es-
tablish DRC 

Items in 
Dispute 

Items in Dis-
pute 

Items in 
Dispute 

Items in 
Dispute 

Items in 
Dispute 

2002 2008/01/15 2008/03/25 

Member-
ship Fees 

  

Stakeholder 
Payments 

    

2003 2008/07/04 2008/08/12  

EUB Fees 

Research 
Costs      

 

  

2004 2009/12/09 2010/03/24    

2005 2010/08/04 2010/10/29    

2006 2012/02/02 2012/04/17 

Employee-
Related 

Costs 

  

2007 2012/08/23 2012/12/12   

2008 2013/09/18 2013/12/17   

2009 2015/06/16 2015/07/10  MSA 
Over-
head 

2010 2015/06/16 2015/07/10  

2011 2017/01/31 2017/04/24 Plant 29  

[38] The statement of the specific “Matters in Dispute” in Schedule “A” to MO 17/2016 de-

scribed the Matters in Dispute by reference to 10 categories of costs that Syncrude alleges to be 

allowable costs but which the Department considers are not allowable. With the exception of the 

categories for “Scholarship Funding,” “Legal and Audit Fees” and “MSA” the Matters in Dispute 
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relate to years within both the 2002-2005 period and the 2006-2010 period. The same categories 

of Matters in Dispute that were in dispute for 2010 also remain in dispute for 2011. MO 102/2017 

added the dispute about allowable costs for Plant 29 to the Matters in Dispute.  

[39] Items in dispute which cover only the 2006 – 2011 periods include MSA Overhead, Plant 

29 and Employee-Related Costs. 

[40] The Crown does not seek to draw any distinction between information considered by the 

Department as part of its initial audit and information considered by the Minister when the Min-

ister conducted reviews of Syncrude’s objections. Argument proceeded on the footing that the 

Minister should be taken to have considered all information that was considered by the Depart-

ment. The present dispute between the Crown and Syncrude concerns the meaning of “infor-

mation that was not considered” by the Minister or the Department, as the case may be.  

[41] The Crown does not object to the DRC considering documentary exhibits or witness state-

ments that were not before the Department and the Minister when deciding the Matters in Dis-

pute insofar as they relate to the years 2002 to 2005. The Crown contends, however, that, even 

if the same Matter in Dispute spans both the 2002-2005 period and the 2006-2011 period, for 

the latter period only information actually provided to the Department by Syncrude during the 

2006 to 2011 audits will constitute “information” that was “considered.” Similarly, the Crown 

contends that in relation to Matters in Dispute that arose for the first time in the period 2006-

2011, no witness evidence may be considered by the DRC and no exhibits that were not provided 

to the Department when it conducted its initial review and audit for those years may be consid-

ered by the DRC.  

[42] The Crown identifies in its written submissions the exhibits and the parts of the witness 

statements that it submits constitute “information that was not considered” in respect of the 

various years relevant to the Matters in Dispute.  

[43] Syncrude submits that:  

• it would be nonsensical for the DRC to formulate recommendations for 
Matters in Dispute for the years 2002 – 2005 based on all the evidence and 
formulate recommendations for the same Matters in Dispute in respect of 
later years without considering all the evidence;  

• the Crown’s argument fails to recognize that the MMDRR distinguishes be-
tween “written or oral evidence” and “information”. Syncrude submits 
that evidence is admissible to provide context, to explain for the benefit of 
the DRC, the information that was available to the Department and the 
Minister; and  

• the onus is on the Crown to identify specific “information” that was not 
available to the Department and the Minster at the relevant times and that 
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there is no evidence before the DRC that the facts and circumstances de-
scribed in the affidavits were not available or considered.  

[44] Syncrude also submits that the Department agreed throughout the auditing process that 

the decisions of the initial DRC for the early years in dispute between Syncrude and the Crown 

would be applied to subsequent years. The Crown disputes the existence of any such agreement. 

The evidence before the DRC does not clearly establish such an agreement, and the DRC proceeds 

with its analysis on the basis that no such agreement exists.  

Preliminary Observations 

[45] The DRC will make some preliminary observations about this issue and will then apply 

what we consider to be the applicable principles as required during our analysis of the specific 

Matters in Dispute. This is consistent with the approach the parties took in presenting their ar-

guments on this issue. 

[46]  First, the intended meaning of “considered” is not clear. Absent evidence from the De-

partment and the Minister it is impossible to know what information they actually “considered” 

when arriving at their determinations. One possibility is that the information “considered” is the 

information that Syncrude actually provided in any form for the particular year. That interpreta-

tion, however, is not consistent with the plain meaning of “considered,” which refers to what one 

knows or has thought about rather than to what one was given at a particular point in time. 

Nevertheless, it would be fundamentally unfair for the Department and the Minister to not con-

sider information Syncrude provided.  

[47] Use of the term “considered” also is highly artificial in the context of the regime estab-

lished by the relevant legislation and regulations. As the Department representatives candidly 

acknowledged at the oral hearing, the Department has institutional knowledge, gained and built 

upon over the years, which can be brought to bear in any given year. What was learned in year 

three might well bear on a decision made in year five. The reality is that the Department does 

not wish to be inundated with unwanted information, which would be the natural result if the 

litmus test for admissibility at the DRC stage is whether Syncrude gave information to the De-

partment. Rather, the Department’s preferred process is for the Department to identify and re-

quest information it considers relevant. Furthermore, information also is not provided to the De-

partment exclusively in writing, as representatives of the Department and Syncrude also meet to 

discuss matters.  

[48] Second, it is important to identify the content of the “Matter in Dispute.” For example, 

are there ten separate “Matters in Dispute” in relation to EUB Administration Fees, with each 

year to be considered on the basis of a discrete permissible information set, or is there a single 
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matter in dispute relating to Membership Fees, spanning multiple years, to be decided on the 

basis of a single information set?  

[49] Third, at the very least the DRC agrees with Syncrude that a distinction must be made 

between “information” and “evidence”. The auditors and Syncrude personnel who interact dur-

ing an audit have knowledge and expertise that is not shared by the members of a DRC. Simply 

placing before a DRC a collection of raw information such as spreadsheets and disconnected doc-

uments without any evidence of its meaning or significance would not allow a DRC to arrive at 

reasoned recommendations as required by the MMDRR. Some evidence to place each Matter in 

Dispute into context and to define the bounds of the dispute is essential.  

[50] For these reasons, the DRC does not agree with the Crown’s primary position that evi-

dence that relates to the Matters in Dispute for years 2006-2011 is automatically inadmissible. 

The DRC finds that there is a valid distinction between “information” and “evidence”. The DRC 

also finds that as each category of dispute that spans the two relevant time-periods is analysed 

it will be important to consider similarities and differences in the specific disputes in each of the 

two time-periods, to avoid arriving at different conclusions about the same essential Matter in 

Dispute by artificially compartmentalizing available information.  

E. MINISTER’S DECISIONS RESULTING FROM RECOMMENDATIONS OF PREVIOUS 
DRCs 

[51] There are two previous DRCs: the Suncor DRC7 and the Imperial DRC8. 

[52] Syncrude submits that the decisions of the previous DRCs are instructive but not binding 

as the previous DRCs dealt with costs under Schedule 1 applicable to non-qualifying joint venture 

projects and not Schedule 2 applicable to QJVPs. 

[53] The Crown submits the previous decisions provide binding guidance on how to interpret 

allowed costs under the Royalty Regulation and that there are a number of general principles in 

the decisions that apply to section 2 of Schedule 2 as those principles were developed using iden-

tical language found in section 2 of both Schedules 1 and 2. 

Analysis of General Principles 

[54] The Minister accepted the recommendations, reasons, and general principles of legisla-

tive interpretation of the Suncor DRC. 

                                                       
7 Oil Sands Information Bulletin 2010-06, dated April 6, 2010, MO 32/2010 
8 Oil Sands Information Bulletin 2012-19, dated November 19, 2012, MO 97/2012 
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[55] The Suncor DRC made several findings with respect to general principles of interpretation 

and applied those principles to each of the categories of costs in dispute for the purposes of 

making recommendations and in particular in interpreting section 2 of Schedule 1. In the present 

dispute Schedule 2 applies. However, section 2 is almost identical in both schedules. The DRC 

accepts and applies the following general principles from the Suncor DRC.  

[56] In general terms the provisions of OSRR97 are intended to provide for a royalty scheme 

that balances the interests of industry that develops the oil sands projects and those of the Crown 

which owns the resources being developed.9 

[57] In considering the appropriate meaning to be derived from the words used in the OSRR, 

and consistent with the principles of statutory interpretation, it is necessary to look to the words 

used, both in the specific context that they were used, and in the context of the overall scheme 

of the regulation, together with regulatory pronouncements specifically relating to the projects 

which defined their nature and scope.  

[58] The Suncor DRC also considered the Alberta Oil Sands Royalty Regulation Guidelines 

(“Guidelines”) recognizing that while such Guidelines must be consistent with the Act and Regu-

lations, they also provide useful information as to what costs Alberta Energy considered could be 

allowed or disallowed within the Regulation.10 This DRC concludes that, although the Guidelines 

may provide useful advance information about the Department’s position concerning allowable 

costs, they do not affect OSRR97 or the 2009 RAA. 

[59] Too broad or too narrow an interpretation of the allowed costs provisions would not 

achieve the balance intended by the Regulation.11  

[60] Section 2 sets out 5 criteria, each of which must be met before a cost is considered an 

allowed cost.12 

[61] The words “directly attributable” require a connection but not a sole connection to the 

Project.13  

[62] Whether a cost is directly attributable is also dependent on what constitutes the activities 

of the Project. The project approval order (“PAO”) defines the activities of the Project and sets 

                                                       
9 Suncor DRC para 41 
10 Suncor DRC para 43 
11 Suncor DRC para 44 
12 Suncor DRC para 45 
13 Suncor DRC para 47 
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out the relevant parameters against which the claimed costs may be measured for the purpose 

of determining whether they are allowed costs.14  

[63] In the present case MO 78/2008 and the Project Approval Order No. OSR045 define the 

Project Scheme, Project Operations, as well as the Included Facilities and Excluded Facilities for 

the periods prior to December 31, 2008 and for the periods January 1, 2009 up to and including 

December 31, 2010. MO 94/2011 and the attached Appendix amended Approval Order No. 

OSR045 effective January 1, 2011. 

[64] The DRC accepts the principles set out by the Suncor DRC with respect to the meaning of 

“incurred to” in subsection 2(e). It is necessary to consider the whole of the Schedule including 

section 3 and the illustrative table. Not every cost expended by a project owner is an allowed 

cost. In applying subsection (e), the cost must be expended for the purposes set out therein and 

not for other purposes. There is an element of necessity associated with the costs. An allowed 

cost must be necessary for the purpose of the activities set out in subsection (e). As discussed 

further below, the fact that this case concerns a QJVP may, however, influence how some of 

these principles are applied. That is not a question that either Previous DRC was required to de-

cide. 

[65] The Minister’s order following the Imperial DRC recommendations accepted the recom-

mendations set out in paragraph 134 and varied some of them. 

[66] The Imperial DRC concluded that in assessing whether any particular cost for services is 

required to carry out the activities listed in section 2(e) it is necessary to distinguish between 

services that are necessary to carry out the section 2(e) activities and services that may be useful 

to the project but not required to support those activities.15 The DRC endorses and accepts this 

requirement, but again finds that it must be applied in the context of a QJVP. The DRC recognizes 

that this requirement was not specifically referred to in the Minister’s decision and is not binding 

on this DRC. 

[67] Neither Syncrude nor the Department took issue with the general principles set out by 

the Previous DRCs. The DRC concludes that these general principles are applicable to this dispute. 

F. QUALIFIED JOINT VENTURE PROJECT STATUS 

[68] The Parties agree that the Syncrude Project is a QJVP to which Schedule 2 rather than 

Schedule 1 of OSRR97 applies. However, as noted, the five criteria of section 2 of both schedules 

                                                       
14 Suncor DRC para 48 
15 Imperial DRC para 96 
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are substantially the same. Accordingly, the general principles outlined in the Suncor DRC are 

applicable to a QJVP.  

[69] Not every cost expended by a Project Owner, or in this case the operator of a QJVP, is an 

allowed cost. Otherwise there would be no need for the criteria set out in section 2 of Schedule 

2 or in fact for a Schedule 2 at all. For costs incurred with respect to a QJVP it is still necessary to 

satisfy the requirements of section 2.  

[70] Section 2 of Schedule 2 sets out five criteria, each of which must be met before a cost is 

considered an allowed cost for a QJVP.16 The costs must be: 

a) directly attributable to the Project; 
b) reasonable in the circumstances; 
c) incurred by or on behalf of the Project owner; 
d) incurred on or after the effective date of the Projects and on or before December 31, 

2008; and  
e) incurred to accomplish the activities listed in subsection (e).  

[71] Item (d) is affected by the 2009 RAA which states that no changes made after January 1, 

2008 to the Allowed Cost Rules shall apply to Syncrude for any period prior to January 1, 2016. 

Further, section 8 states that the meaning of Allowed Cost includes business rules, interpreta-

tions, or guidelines if, and only if, they were published by the Crown prior to January 1, 2005.  

[72] There are some differences with respect to disallowed costs of section 3 of Schedule 2 

from that of section 3 of Schedule 1. Those differences will be addressed, to the extent necessary, 

in this report dealing with the MSA Overhead and Research categories. 

G. MINISTER’S ADDITIONAL EVIDENTIARY REQUIREMENT 

[73] In the Suncor DRC the dispute involved costs categorized as: 

a) Category 1 – mitigation and consultation funding to First Nations/Metis entities affected 

by Project 047 or 050, and  

b) Category 3 – good neighbour funding to the communities affect by or proximate to Project 

047 or 050. 

[74] The Suncor DRC recommended that, to the extent that costs included in Categories 1 and 

3 meet the following criteria, such costs are allowed costs within the meaning of section 2 of 

Schedule 1 of OSRR97:  

                                                       
16 Suncor DRC para 45 
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a) costs that were expended post approval to comply with commitments made to stake-

holders including aboriginal and Metis groups and the affected community during the ap-

proval process for the projects, whether made in writing or orally during the approval 

process, or whether made formally during the hearing process or referred to in the appli-

cation material, and which commitments were relied upon by those stakeholders in mak-

ing representations respecting the Projects; 

b) costs that were expended to carry out community communication and consultation ac-

tivities after the project approval respecting the projects and any issues arising from the 

projects; and  

c) costs that were expended to make any changes to the projects to address any issues 

raised through the consultation process.  

[75] The Suncor DRC recommended that costs included in categories 1 and 3 expended on a 

voluntary basis for corporate goodwill and that do not meet that criteria are disallowed.17  

[76] The Minister accepted the recommendations of the Suncor DRC by MO 32/2010, dated 

March 25, 2010 (“Suncor Order”) and added the following requirement (“Additional Require-

ment”) with respect to the recommendations relating to Categories 1 and 3: 

In order to be accepted as an allowed cost, a cost expended post [ERCB] approval 
to comply with commitments made to stakeholders…must meet the following ev-
identiary requirement: there must be a specific reference in an [ERCB] approval or 
decision report that confirms that the commitments for which the costs were in-
curred were relied upon by stakeholders in making representations to the ERCB. 
The onus of meeting this evidentiary requirement rests with Suncor… 

[77] Only disputed membership fees and stakeholder payments are potentially affected by this 

additional evidentiary requirement in the present dispute. 

[78] Syncrude submits that the retroactive application of this evidentiary requirement is not 

reasonable in the circumstances and that the DRC ought to follow and apply the reasoning of the 

Suncor and Imperial DRCs (save and except where it cannot apply to a QJVP) without reference 

to this additional evidentiary requirement, leaving it open to the Minister whether to accept rec-

ommendations using this approach.  

[79] Syncrude refers specifically to the last sentence of paragraph 4 of the Suncor Order and 

submits that this last sentence made it clear that paragraph 4 of that Order was directed 

                                                       
17 Suncor DRC paras 61 and 63 
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specifically to the Suncor dispute. Syncrude submits that is understandable as Suncor did not 

present all of the kind of evidence Syncrude has presented. 

[80] Syncrude states the DRC has the Suncor DRC recommendations, reasons, and general 

principles of legislative interpretation and by virtue of the Suncor Order is bound to apply those.  

[81] Syncrude further submits that the Minister’s additional evidentiary requirement is not 

part of the Regulation, is not part of the Suncor DRC recommendations, and is not binding on the 

DRC.  

[82] Syncrude argues two additional reasons this requirement is applicable only to the Suncor 

dispute and not binding on the DRC: 

a)  Syncrude’s status as a QJVP, and  

b) that making this additional evidentiary requirement applicable to Syncrude would be a 

violation of section 8 of the 2009 RAA which states that no changes made after January 

1, 2008 to the Allowed Cost Rules shall apply to Syncrude for any period prior to January 

1, 2016. Further, section 8 states that the meaning of Allowed Cost includes business 

rules, interpretations, or guidelines if, and only if, they were published by the Crown prior 

to January 1, 2005. All of section 8 is subject to any adjustment or limitation contained in 

the Syncrude BRO Agreement.  

[83] The Crown submits that MO 17/2016 requires the DRC to follow the decisions of the Min-

ister resulting from recommendations of previous committees and that this requirement applies 

with respect to all operators.  

[84] In response to the QJVP argument the Crown states the DRC is free to look at Schedule 2 

to see if there is anything in the schedule that would change the reasoning or approach of the 

Minister’s decision and, if not, the DRC is free to apply the decision. 

[85] In response to the 2009 RAA argument the Crown submits that the 2009 RAA states the 

allowed cost rules of the OSRR97 are applicable and the Minister’s decision is not a change to the 

allowed cost rules. The Crown argues there is no conflict with the 2009 RAA. 

[86] The Crown raised a jurisdictional issue for this DRC if it were to find that the 2009 RAA 

prevented it from applying the Minister’s decision. 

[87] Syncrude submits that if the DRC determines there is a conflict between the 2009 RAA 

and the Minister’s decision and that this DRC is bound by the decision and is compelled to make 

its recommendations on that basis, it invites this DRC to make it clear in its reasons that this is 
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the only reason for doing so and thereby leaving it up to the Minister to determine whether the 

Minister will adopt a recommendation that violates the 2009 RAA. 

Analysis 

[88] The Suncor Order added an evidentiary requirement applicable to costs expended post 

approval to comply with commitments made to stakeholders. The Minister decided the onus of 

meeting this evidentiary requirement was on Suncor and allowed Suncor 30 days or such other 

time as agreed to by the parties to submit evidence to meet this onus.  

[89] There are no distinctions between Schedules 1 and 2 that make the Suncor Order inappli-

cable here. 

[90] The Additional Requirement (see paragraph [76]) was added March 25, 2010, well after 

the majority of costs claimed as allowable were spent. The timing and the wording of the Addi-

tional Requirement raise the following concerns: 

a. if applicable to Syncrude, it will have substantial retroactive effect; 
b. it may be incompatible with the 2009 RAA; and 
c. on its face it is specific to Suncor. 

Retroactive Effect 

[91] Syncrude correctly notes that the Additional Requirement does not appear in the OSRR. 

It submits that neither Syncrude nor the regulatory bodies could have foreseen it during Syn-

crude’s applications years earlier and that approvals and decisions were not sought or obtained 

with the (unknown) requirement in mind.  

[92] In any case, Syncrude submits that without knowledge of the Additional Requirement, 

Syncrude did not know to provide the sort of information now required and may not have pro-

vided it to the auditors in the eight years leading to March 2010.  

[93] The Crown submits that where an administrative tribunal, such as the ERCB, includes con-

ditions that must be met to obtain an approval, the tribunal must say so in its written approval. 

It submits that the Additional Requirement is simply a case of the Minister stating what is already 

the law. However, it is clear that the Additional Requirement is new and likely to cause project 

operators to change what they seek from regulatory authorities.  

[94] The DRC concludes that the retroactive application of the Additional Requirement would 

be unfair and unreasonable.  
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The 2009 RAA 

[95] It is beyond the DRC’s scope to opine on the interplay between the 2009 RAA and provin-

cial legislation, regulations, and Ministerial orders. The 2009 RAA in article 8(a) states: 

…no changes made after January 1, 2008 to the Allowed Cost Rules…shall apply to 
[Syncrude] in respect of the [Project] for any Period prior to January 1, 2016, and 
the Crown agrees to apply the Allowed Cost Rules to the [Project]…prior to Janu-
ary 1, 2016, in a manner generally consistent with their application to the [Project] 
as at January 1, 2005. 

“Allowed Cost Rules” means the provisions of OSRR97 relating to the meaning of 
any of Allowed Cost (including, without limitation, Schedule 2 of the  OSRR97)…or 
any related provisions relevant to the interpretation thereof, together with any 
business rules, interpretations or guidelines if, and only if, such business rules, in-
terpretations or guidelines were published by the Crown prior to January 1, 2005… 

[96] The Crown submits that the Additional Requirement:  

• is “generally consistent” with the Allowed Cost Rules that applied as at January 1, 2005:  

• does not amount to a change in the “provisions” which it suggests means “legislation”;  

•  does not change any of the guidelines or interpretation bulletins published before Janu-
ary 1, 2005; and 

• is of the sort contemplated by the dispute referral provisions of the OSRR and the conse-
quent DRC recommendations and Ministerial orders that result. 

[97] The Crown also questions whether, if the DRC does not apply the Additional Requirement, 

then it may be acting outside of its jurisdiction. Nevertheless, the Crown conceded that if it is 

bound by the 2009 RAA, so is the DRC. It is beyond our scope to opine on the validity of the 2009 

RAA. However, the DRC notes that the Crown says that BROAM allocations govern Plant 29 Dis-

puted Costs as a result of provisions of the 2009 RAA, and ‘this overrides the Royalty Regulation’. 

[98] The DRC concludes that if the Additional Requirement applies to Syncrude, then it con-

travenes the 2009 RAA. The Additional Requirement effects a change to the Allowed Cost Rules 

by adding an evidentiary element that did not exist prior to January 1, 2005. The Additional Re-

quirement is not generally consistent with the Allowed Cost Rules in effect before January 1, 2005 

and is tantamount to a change in the regulations. It is more than an interpretation of the regula-

tion. 

Specific to Suncor 

[99] The Additional Requirement was also new to Suncor and the Suncor Order, in keeping 

with the Suncor DRC recommendations, permitted Suncor to produce additional evidence. Syn-

crude submits that the DRC is bound to apply the Suncor DRC’s recommendations, reasons, and 



22 
 

general principles of legislative interpretation, but not the portion of the Suncor Order specific 

to evidence Suncor was invited to submit for review.  

[100] The Suncor Order states that the onus of meeting the evidentiary requirement “rests with 

Suncor.” It does not use a broader term such as “operator.” If the Minister intended the Addi-

tional Requirement to apply to operators other than Suncor, he could have so stipulated or 

caused an amendment to the OSRR. Even so, vis-à-vis Syncrude, the retroactive nature of the 

Additional Requirement and its conflict with the 2009 RAA would be problematic as noted above.  

Recommendations 

[101] The Additional Requirement effects a substantive change of circumstances—what might 

have been an Allowed Cost is no longer an Allowed Cost unless there is specific reference in the 

ERCB’s approval or decision confirming that the commitments for which costs were incurred 

were relied upon by stakeholders in their presentations to the ERCB.  

[102] The DRC concludes that the Additional Requirement does not and should not apply to 

Syncrude for the following reasons: 

• the retroactive application of the Additional Requirement does not permit Syncrude to 
comply for prior years. The DRC regards this as unfair and unreasonable; 

• the application of the Additional Requirement contravenes the 2009 RAA; and 

• the Suncor Order on its face applies to Suncor and not to other operators.  

[103] This issue applies to the Stakeholder Payments and Membership categories and the im-

port of the Suncor Order will be addressed in the sections of this report dealing with those cost 

categories.  

H. MSA OVERHEAD CHARGE 

The Dispute 

[104] Syncrude submits that for all cost categories it is important to recognize an underlying 

principle of the royalty regime: costs incurred to achieve production, and thereby generate roy-

alties payable to the Crown, are costs that ought to be deductible in calculating royalties. Syn-

crude acknowledges that if a regulation clearly dictates some contrary result with respect to any 

particular cost, then the regulation governs.  

[105] Syncrude submits that the DRC should not strain to find reasons to disallow costs which 

are necessary to achieve production and generate royalties, as some of the submissions of the 

Department would require, and that if costs are necessary to achieve production, then the 
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starting point should be a presumption that they are allowable, and the DRC should apply a fair 

and sensible interpretation of the regulations with that in mind.  

[106] The Department disallowed costs of  for each of years 2009 and 2010 for 

Management Service Agreement (the “MSA”) Overhead Charge compensation charged by 

l  an affiliate of Syncrude. The original amount in dispute set out in to 

MO 17/2016 Schedule A was  MO 106/2017 replaced Schedule A and shows, in ad-

dition, disallowed for 2011. However, the parties agreed that they would not pre-

sent evidence and submissions regarding 2011 costs and that the Minister’s decision after the 

DRC’s report and recommendations for the 2009 – 2010 years will be applied to disallowances 

made in 2011. There were no changes to this category as a result of the re-categorized costs.  

[107] In disallowing this cost, the Director referred to his reasons in paragraphs 25 to 31 of the 

Director’s Proposed Resolution for the 2008 year that Overhead Charge costs should be disal-

lowed. The Overhead Charge was disallowed for the year 2008 but is not the subject of this dis-

pute.  

[108] The parties agree that OSRR97 Schedule 2 section 3(a) applies. It provides that a cost is 

not an allowed cost if it is in respect of management fees: 

• charged by an affiliate of a Project owner, and 

• which are not costs of services or materials. 

This differs from Schedule 1 section 3(a) which says a cost is not an allowed cost if: 

• it is in respect of overhead or an administrative expense of the operator, Project owner, 
or an affiliate of either, and  

• is not allowed under section 2(e)(x). (That subsection provides that a cost is allowed if it 
is incurred to provide field, office, administrative or other service in relation to certain 
activities.) 

[109] The Department disallowed the Overhead Charge for 2009 on the basis that “Syncrude 

did not demonstrate a link between the costs claimed…and any specific goods or services re-

ceived in the overhead component.” The Department concluded the Overhead Charge does not 

meet the requirements of section 3(a) and is not an allowed cost of a Project. 

[110] The Director described his reasons as follows: 

In short, the MSA costs are a management fee, is an affiliate of Syncrude, 
and the MSA only generally describes the types of services that  might 
provide to Syncrude. In addition, it was not possible to asses if the costs claimed 
are representative [of] actual costs of services or materials and how much, if any 
of these costs, could be considered as eligible as allowed costs for the Project. 
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The additional information provided by Syncrude for the MSA costs did not pro-
vide enough clarity regarding the nature of these costs for the MSA costs to be 
considered eligible under Section 3(a) of Oil Sands Royalty Regulation, 1997 AR 
81/2014. 

…  

Also, in the affidavit in paragraph 6 he stated “…compen-
sation could not be calculated in respect of each of the Enabling Systems to be 
provided by , as the value of many of the Enabling Systems to be implemented 
at Syncrude were not readily quantifiable.” 

Without a way [to] quantify these costs and demonstrate a link to specific goods 
and services it is not possible to determine how much, if any, of the costs claimed 
would be eligible as an allowed cost. Accordingly, I concluded that these costs 
should be disallowed. 

[111] In response to the decision, Syncrude provided additional information and advised the 

Department that “The Overhead Charge cannot be allocated in the way the Director describes 

nor is it realistic to require a demonstrated and allocable link to specific goods and services.”  

[112] Syncrude also noted that the additional information provided to the Department was 

aimed at demonstrating that the costs of “access to these Systems” is required to perform the 

job functions of employees whose salaries and benefits are allowed costs, which is analogous to 

some of the costs to provide office space and information technology costs addressed by the 

Imperial DRC which were accepted as allowed costs.  

Syncrude Argument 

[113] Syncrude submits that the Overhead Charge under the MSA is an allowed cost because: 

• OSRR97 Schedule 2 permits management fees charged by an affiliate of a Project owner 
that are costs of services or materials;  

• the services covered by the Overhead Charge substantially replace services that previ-
ously were obtained separately and at higher cost with the result that allowable costs are 
lower and royalties higher; 

• the previously obtained networks and Systems were Allowed Costs; 

• the services support, and are essential to, the job functions of Syncrude personnel whose 
salaries, wages, and benefits are allowable costs in accordance with the reasoning of the 
Imperial DRC; 

• the non-  participants negotiated the cost for the Overhead Charge at arms length and 
it is reasonable; 
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• the negotiating parties were not able to assign a specific value to each component of the 
Overhead Charge because, for example, for some of the systems there was no “market 
value”; 

• the entirety of the Overhead Charge is for services or materials; 

• any portion of the Overhead Charge that might be considered a management fee for 
something that is not a cost of services or materials is de minimis; 

• the Overhead Charge is entirely a licensing fee for access to networks, systems, and ser-
vices as demonstrated by the inclusion of EMRE Agreements in the definition of Services, 
the definition of Technical Information and Assistance, and added references to the Best-
net network and the Standard Technical Assistance Agreement; 

• senior management strategic advice and counsel is part of the licensing arrangement and 
is, in any case, a service; and 

• Schedule 1 disallows costs in respect of overhead, but Schedule 2 does not. 

Crown Argument 

[114] The Crown submits that the Overhead Charge under the MSA is not an allowed cost be-

cause: 

• fees for management services are not allowed; 

• fees for non-management services and materials are allowed; 

• the entire Overhead Charge is for management services; 

• management strategic advice and counsel is not a de minimis function; 

• the provision of other services is ancillary to ’s MSA role as the guiding mind of the 
Project and MSA Schedule D systems will be provided and implemented if  determines 
them to be required or beneficial for operations;  

• the Overhead Charge is not a licensing fee in form or substance and those words do not 
appear in the MSA, although  may require licensing agreements to protect intellectual 
property rights; and 

• Syncrude is unable to identify any portion of the Overhead Charge that represents costs 
of services or materials. 
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Analysis and Recommendations 

1. The Plain Meaning of MSA Schedule 2, section 3(a) 

[115] MO 78/2008 designated the Syncrude Project as a QJVP and specified Syncrude as the 

Project Operator for the purposes of the generic royalty regime. Syncrude is the person respon-

sible for the management and operation of the project.18  

[116] An essential element of a QJVP is that the operation and management of the Project will 

be the sole business activity Project Operator.19 Restricting the activities of a QJVP operator is 

not the same as saying that the operator must possess all the knowledge and wherewithal to 

operate the project. OSSR97 clearly recognizes that the operator will incur costs payable to oth-

ers to, among other things, recover, process, transport, and market oil sands. Those costs, subject 

to the provisions of Schedule 2, are allowed costs.  

[117] The Parties agree that what needs to be decided is the meaning of OSSR97, Schedule 2, 

section 3(a) and its application to the MSA.  

[118] The DRC is of the view that the plain and unambiguous meaning of OSSR97, Schedule 2, 

section 3(a) is that management fees charged by an affiliate of a Project owner are disallowed 

only if they are NOT for services and materials. The Section says that a cost is disallowed if it is in 

respect of management fees (i) that are charged by an affiliate of a Project owner AND (ii) which 

are not costs of services or materials. As a result, management fees charged by an affiliate are 

allowable costs if they are for services or materials. 

[119] The Crown repeatedly acknowledged that the charge under the MSA “is a management 

fee for services” and is “management service compensation”. The Crown says that despite this, 

the management fees paid for services are not allowable because, properly interpreted, subsec-

tion 3(a) means that all management fees are not allowed costs but “non-management fees for 

services and materials” are allowed costs. With respect, that interpretation is simply not sup-

ported by the plain, ordinary, and grammatical meaning of the words in the regulation. If that 

were the intent, the subsection need only have referred to “management fees charged by a Pro-

ject owner or affiliate.” The Department’s interpretation makes the last phrase of subsection 3(a) 

unnecessary. 

[120] The interpretation supported by the plain meaning of the words also makes commercial 

sense. Management fees that are simply disguised forms of profit allocation are not allowed 

costs, but in the circumstances of a QJVP, it makes perfect sense to allow as costs amounts actu-

ally paid for management services or management related materials. This is particularly so where 

                                                       
18 OSRR 97 sections 1(r), 16(2)(a)(v) 
19 OSRR 97 19(b) 
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the agreement for those services or materials is negotiated by the other joint venture partici-

pants whose interests include minimizing costs and eliminating unnecessary expenses. 

2. The Overhead Charge 

[121] The MSA is for the provision by, and purchase from,  of “Services” which are defined 

to be the managerial guidance, services assistance, Systems and Technology described in Sched-

ules A, D, and E. Systems are those systems owned or licensed by  or its affiliates that are 

provided to Syncrude pursuant to Schedule D. Schedule A provides that Services are any services 

provided by  to Syncrude to support the conduct of Operations (defined in the Ownership and 

Management Agreement as the acquisition, development, construction, maintenance and oper-

ation of the Syncrude Project).  

[122] The Cost of Services provided means ’s costs incurred for all matters relating to and 

associated with the performance of the Services calculated and billed monthly in accordance with 

Schedule B. The Schedule provides that Syncrude will compensate  for direct charges or rates 

on a no-profits basis. 

[123] Management Service Compensation in respect of the Services is to be calculated and 

billed in accordance with Schedule C and includes the Overhead Charge. Schedule C says: 

Further to Schedule B, which outlines how [Syncrude] shall reimburse  for the 
performance of the Services, shall receive an additional Management Ser-
vice Compensation made up of the sum of the Overhead Charge, … (emphasis 
added) 

[124] The Overhead Charge covers compensation for several items. Schedule C says: 

 The Overhead Charge covers compensation for items which will not be billed by 
[  on an hourly or daily basis including but not limited to:  

(i) senior management strategic advice and counsel referenced in Schedule A;  

(ii) links to present and future operating and technical global information ex-
change networks, including without limitation those provided through the desig-
nation of additional Bestnets under the Bestnet License Agreement; 

(iii) Systems, referenced in Schedule D, and development and continuing updates 
for such Systems (e.g. maintenance, reliability, energy management, operations 
integrity, etc); 

(iv) access and use of global and national procurement contracts, under Schedule 
A, and  

(v) access to global training and career development (but not charges for use of 
training courses).  
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[125] Schedule B calls for Syncrude to reimburse  for services provided pursuant to the MSA 

and Schedule C calls for compensation for items that will not be billed on an hourly basis. The 

networks and Systems are integral to the job functions of Syncrude personnel and embedded 

contractors and replaced systems whose costs were allowed under OSSR97. 

[126] The items covered, including senior management strategic advice and counsel, all appear 

to be services or materials and of value. There is no reason to expect that  or any other service 

provider would make them available to Syncrude for no compensation.  

[127] In response to the Crown’s characterization of senior management strategic advice and 

counsel as not allowed, Syncrude suggests that the Overhead Charge can be regarded as akin to 

a license fee that includes the licensed product or service and related support, that it is not af-

fected by any disallowance provisions related to management fees, and is an allowable cost be-

cause OSRR97 Schedule 2, section 3(a). However, if senior management strategic advice and 

counsel is a service (the DRC concludes that it is), then a management fee charged in respect of 

that advice and counsel is not a disallowed cost and the characterization of the MSA as a license 

arrangement is unnecessary.  

[128] The Crown submits the MSA is a services agreement which includes management services 

and that compensation paid by Syncrude for the management services includes a management 

fee which is excluded by section 3(a). As stated at paragraph [118], the DRC disagrees with that 

interpretation. The Crown also submits that there is an exception to this disallowance where the 

costs of services or materials are properly identified. The DRC is of the view that proper identifi-

cation occurs in MSA Schedule C where Syncrude agrees to pay additional Management Service 

Compensation made up of the sum of the listed items. 

[129] Syncrude submits that if any portion of the Overhead Charge includes compensation 

which would be excluded by section 3(a) of Schedule 2 as being for management fees that were 

not for services or materials, that portion is de minimis and suggested 1% would be appropriate 

and supported by the evidence and information provided to the Department. Whether the evi-

dence shows 1% or 2% or some other percentage is not clear to the DRC. However, the Crown 

submits that all of the Overhead Charge represents compensation from Syncrude to  for man-

agement services. It says  is expected to provide leadership for the development of oil sands 

resources at Syncrude and characterizes this “a big job” and not a de minimis function.  

[130] The DRC does not regard the situation as analogous to a court assessment of damages 

that must be done despite its difficulty. In any case, the DRC concludes that the Overhead Charge 

is entirely for the costs of services or materials whether directly or characterized as a manage-

ment fee. 



29 
 

3. Recommendation 

[131] The DRC is not unanimous in its recommendations regarding the MSA Overhead Charge. 

One member of the DRC is not persuaded that the Director was wrong in disallowing the MSA 

Overhead Charge and concludes that more and better information that items were provided by 

which were not billed for either on an hourly or daily basis is required before the MSA Over-

head Charge can be treated as an allowed cost and recommends that the MSA Overhead Charge 

be regarded as a non-allowed cost for the following reasons: 

• the MSA Overhead Charge is a management fee charged by a Project Owner or affiliate 
of a Project Owner and such management fees are only allowed costs provided they are 
costs of services or materials; 

• the MSA Overhead Charge is described as compensation for items, described generally, 
that may be provided and which will not be billed for on an hourly or daily basis; 

• Syncrude rather than the Crown has knowledge of what services or materials, if any, were 
provided and not billed for on an hourly or daily basis and it is not improper to expect 
Syncrude to come forward with information that any such services or materials were pro-
vided. The onus of establishing that the MSA Overhead Charge satisfies the requirements 
of section 3 of Schedule 2 falls on Syncrude as the only one who has the means of such 
proof; 

• Syncrude provided information with respect to Systems which were provided and imple-
mented by  and argued that use of the systems by Syncrude employees whose sala-
ries, wages, and benefits are allowed costs are sufficient to satisfy the requirements of 
section 3 of schedule 2. However, there was no information in relation to the Systems 
that identified any items provided that were not billed for either on an hourly or daily 
basis; and 

• Syncrude provided no information or evidence of any items provided which were not 
billed for either on an hourly or daily basis. 

[132] A majority of the DRC recommends that the Overhead Charge be regarded as an allowable 

cost. The Department’s disallowance appears to be related solely to the application of OSRR97 

Schedule 2, section 3(a) and a concern that Syncrude is unable to identify the cost associated 

with the component parts of the Overhead Charge. That seems artificial and unnecessary where 

arms length parties negotiated the value of the compensation payable for services and materials 

to be supplied to the QJVP. This is particularly so where the result of the MSA, including the 

Overhead Charge, is a significant reduction in overall expenses incurred by Syncrude. Whether 

the Overhead Charge is characterized as a management fee or some other cost, it relates to the 

provision of services or materials and is not disallowed by OSSR97 Schedule 2, section 3(a).  
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I. STAKEHOLDER RELATIONS 

The Dispute 

[133] Following the revision of the categories and the resolution of some items by the Parties, 

the amount remaining amount in dispute for Stakeholder Relations is for 2002 to 

2010.  

[134] Syncrude relies on paragraph 61 of the Suncor DRC Report stating that costs are allowed 

when incurred to comply with oral or written commitments made to, and relied upon by, stake-

holders during the approval process. The Suncor DRC noted at paragraph 62(b) that such costs 

are consistent with the expectations of the ERCB (as set out in Information Letter IL 89-4) and 

necessary to ensure the maintenance of the permit for the recovery of oil sands. 

[135] Syncrude submits that the issue is whether Syncrude can satisfy the DRC on the evidence 

that certain expenses were incurred to fulfill commitments that were made to stakeholders and 

regulatory authorities in order to obtain approvals, and if that is the case, then the recommen-

dation of the Suncor DRC is that they should be allowed. 

[136] Syncrude’s submission that these are allowed costs is based primarily upon its assertion 

that these expenditures were required as a result of commitments made to stakeholders in its 

1998 upgrader expansion application (“UE1”)20 which were required to comply with the ERCB 

guidelines.21 Syncrude submits that the application would not have been complete had it not 

complied with these guidelines. 

[137] Syncrude relies on affidavits of Kara Flynn who is responsible for ensuring Syncrude meets 

all of its commitments made to stakeholders through the regulatory process. Syncrude submits 

that the affidavits establish that Syncrude met the tests established by the Previous DRC Deci-

sions with respect to stakeholder costs.  

[138] Syncrude cites as an example the UE1 application which reflected one of the most exten-

sive and expansive growth projects in Syncrude’s history. The UE1 notes that:  

• the population of the urban service area of Fort McMurray will likely increase by 40%,  

• the number of school-aged children will increase 30 to 35% requiring an estimated 
 in building and renovation costs, and 

• there will be increased demand for social, health, emergency, and police services in line 
with the increased population. 

                                                       
20 Despite its name, UE1 was an application referring to upgrader expansion and new froth treatments facilities 
which are part of Mining and Extraction. 
21 Direction 23, 1991 
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[139] The UE1 gave rise to socio-economic and environmental impact concerns in the following 

areas: 

• transportation safety north of Fort McMurray and to Edmonton; 

• health care and attraction of sufficient physicians; 

• sufficient housing; 

• education and training infrastructure; 

• aboriginal employment; 

• social services; 

• emergency services; 

• municipal financial needs; and  

• equitable sharing of benefits.  

In response, and in its application materials to the EUB, Syncrude committed to, among other 
things: 

• share the wealth generated by its oil sands operation with the community through busi-
ness and aboriginal development programs and support activities in the arts, recreation 
and culture, education, health, and safety; 

• continue programs in education, support of local and aboriginal business, and expansion 
and diversification of its aboriginal workforce; 

• work with local government, stakeholder groups, and other developers to mitigate ad-
verse community impacts; 

• work with communities and educational institutions to develop a diversified pool of suc-
cessful employment candidates from the region; and 

• work with authorities and other developers in the region to find ways of funding neces-
sary infrastructure. 

[140] Syncrude notes as an example that the Regional Municipality of Wood Buffalo elected not 

to appear at the hearing and submits that the only conclusion to be reached is that it was satisfied 

with, and relied upon, the commitments Syncrude made to it.  

[141] Exhibits 45 and 46 to Ms Flynn’s affidavit show the expenditures Syncrude made in this 

category in each year, the type of commitment involved, the exhibits that Syncrude says support 

the claim, and an explanation of what the expenditure was for. Syncrude’s UE1 appears as a ref-

erenced exhibit with respect to every expenditure for Community Investments (exhibit 45) and 

for Aboriginal Commitments and Community Investment (exhibit 46). Syncrude did not provide 

a detailed explanation with respect to each disallowed cost in this category, relying instead upon 

general principles and the explanations in exhibits 45 and 46 and the material referenced in those 

exhibits.  
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[142] The Crown argues that Ms Flynn’s affidavits, including exhibits 45 and 46, and her oral 

evidence were not before the Minister and cannot be considered by the DRC when determining 

whether items in this category of Stakeholder Relations are allowed costs for 2006 to 2010. How-

ever, much of Ms Flynn’s affidavit and oral evidence referred to matters clearly within the De-

partment’s knowledge. Examples include the nature of the regulatory process and the require-

ments of ERCB Directive 23 which Syncrude was required to follow for its 1993, 1996, 1999, and 

2009 regulatory proceedings before the ERCB or AER. Directive 23 requires that Syncrude must 

address the biophysical and social consequences of the proposed development and provide a 

discussion of the available and proposed options to mitigate these affects. It requires a focus on 

mitigation of the issues of concern to the community and through the life of the project. Directive 

23 includes specific mention of housing and requires emphasis to be placed on mitigative 

measures. Syncrude’s application would be incomplete if it did not comply with the directive.  

[143] The DRC finds that some statements in Ms Flynn’s affidavit are argument and the DRC 

does not rely on those statements. However, the specific cost items set out in the exhibits are a 

summary of the disputed items all of which was information before the Minister presented in a 

format useful for the DRC. The columns entitled “Supporting Exhibits” identify for the DRC the 

source of the commitment pursuant to which Syncrude argues the payments were made.  

[144] The Crown also submits that Ms Flynn’s statements about expectations must be excluded 

because, it says, she cannot know what are the expectations of stakeholder groups and regula-

tors. However, without ascertaining those expectations, there would be no way for Syncrude to 

know how to meet the expectations. Syncrude is well-placed to provide evidence of such expec-

tations.  

[145] The Crown submits that:  

• Syncrude has not satisfied the Additional Requirement which requires Syncrude to 
demonstrate that a cost met the requirements of paragraph 61 of the Suncor DRC Deci-
sion and that the requirement for such cost was specifically referenced in an ERCB ap-
proval or decision report;  

• the costs are not allowed because they do not result in any more oil getting out of the 
ground; and  

• the costs are more appropriately categorized as corporate goodwill and self-promotion 
which the Suncor DRC concluded were not allowed costs. 

Analysis and Recommendations 

[146] As stated in paragraph [102], the DRC concludes that the Additional Requirement does 

not and should not apply to Syncrude. Accordingly, costs are allowed when incurred to comply 

with oral or written commitments made to, and relied upon by, stakeholders during the approval 

process. Stakeholders include aboriginal and Metis groups and the affected community. 
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[147] The DRC agrees with Syncrude’s submission that it would be nonsensical for the DRC to 

formulate recommendations for Matters in Dispute for the years 2002–2005 based on all the 

evidence and formulate recommendations for the same Matters in Dispute in respect of later 

years without considering all the evidence. Furthermore, it would be unfair for the Department 

and the Minister to not consider information Syncrude provided in each of the years in question 

and which form part of the Department’s institutional knowledge that can be brought to bear in 

any given year.  

[148] The disputed Stakeholder Payments were made in 2002 through 2010. There is nothing 

before the DRC to suggest that payments changed over time in any significant way or that they 

should be treated any differently from year to year.  

[149] Ms Flynn describes what the expenditures were for and that Syncrude considers them to 

have been required by commitments that were made in connection with its regulatory applica-

tions or required by the approvals it received. There was no evidence from the Crown that the 

expenditures were not as described by Ms Flynn.  

[150] The DRC considers the Crown’s position that the costs are for goodwill as too narrow. The 

Crown suggests that without a specific requirement that money be spent, the expenditures are 

goodwill. This ignores Syncrude’s requirement to study, assess, consult, and plan to mitigate and 

actually mitigate the effects of its operations.  

[151] It is not possible for Syncrude to know in advance with any precision what some stake-

holder concerns will be over the life of the project and what might need to be done to mitigate 

concerns. However, the DRC considers it reasonable to conclude that Syncrude’s Stakeholder 

Payments, are, as described, the result of a rigorous annual review by Syncrude’s owners of the 

plan and strategy for its entire community investment budget. Syncrude’s interests are served by 

building an attractive workforce and ensuring that amenities and services available in the region 

(including, by way of example, health facilities in Edmonton that are not available in Fort McMur-

ray) are sufficient to enable it to attract and retain staff. It must also honour commitments made 

to aboriginal communities and to the regional municipality.  

[152] The DRC accepts that the Stakeholder Payments relate to commitments Syncrude made 

to obtain approvals required to permit it to recover and process oil sands and are costs directly 

attributable to the Project. The DRC recommends that the costs be allowed.  

J. PLANT 29 CONSTRUCTION COSTS 

The Dispute 

[153] The Department disallowed Plant 29 construction costs of  incurred in 2011.  
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[154] Syncrude submits that the Plant 29 issue turns on a proper understanding of the function 

of Plant 29 and its relationship to the mining and extraction aspect of the Syncrude Project (upon 

which royalty is payable—the “Royalty Project”) as compared with the upgrading aspect (upon 

which royalty is not payable—the “Non-Royalty Project”). The Crown contends that the function 

of Plant 29 is only for upgrading, and Syncrude contends that is also has a role in mining and 

extraction. Syncrude claims 35% of 2011 total construction costs which represents the Royalty 

Project’s share of Syncrude’s overall energy balance.  

[155] Syncrude submits that Plant 29 is integral to and essential for steam production at the 

site and steam production is necessary for both the Royalty Project and the Non-Royalty Project. 

The primary, but not sole, function of Plant 29 is to remove pollutants generated by Syncrude’s 

operations. The removal process captures useful low-grade gas generated by cokers that Syn-

crude uses as fuel in CO boilers to generate steam. If it did not have this fuel, it would need to 

buy fuel to generate steam and the cost of that fuel is an allowable cost.  

[156] Plant 29 also functions as a replacement for the Electrostatic Precipitators (“ESPs”) in 

Plant 8-1 and 8-2 which Syncrude’s Environmental Protection and Enhancement Act (“EPEA”) ap-

provals required it to decommission. The ESPs were accepted as Shared Facilities in 2009 and 

2010. Syncrude submits that because Plant 29 functions as an ESP and not merely as a flue gas 

desulphurizer, it meets the tests of OSRR97 as an allowed cost. This dual functionality is critical 

to Syncrude’s position. 

[157] The functionality of Plant 29 is set out in the affidavits of and . 

Syncrude submits there is nothing in the affidavits that was not before the auditors. 

testified that Plant 29 was made roughly 35% larger since it had to take out solids that were then 

being taken out by ESPs. The dual functionality was designed into Plant 29 as the most cost-

effective way of operating. 

[158] Syncrude maintains that the project approval order cannot be regarded as excluding Plant 

29 by virtue of its exclusion of Plant 26 that had a different functionality.  

[159] The 2009 and 2010 costs for Plant 29 were 100% allocated under BROAM to upgrading. 

Syncrude says this was done in error and based on a misunderstanding of the full function of 

Plant 29 by the person who made the allocation. 

[160] The Crown agrees that pursuant to the 2009 RAA the allocations for allowed costs for the 

period 2011 to 2015 are determined by BROAM which allocates costs between the Royalty Pro-

ject and the Non-Royalty Project. The BROAM allocations take priority over the cost rules in the 

OSRR97. The BROAM allocation is a program developed by Syncrude and reviewed and agreed 

to by the Department. 
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[161] The Crown submits that:  

• Plant 29 does not qualify as an allowed cost under Schedule 2 of OSRR97; 

• the facts simply do not support an argument that Plant 29 is anything other 
than an upgrading facility; and 

• sections 9(e) and (f) require that the allocation methodologies used in 
2009 and 2010 (audited and agreed to by the Department) must apply to 
2011 and that the methodology crystallized for Plant 29 treats it as 100% 
Non-Royalty Project. 

[162] In response to Syncrude’s argument with respect to the use of steam produced in the CO 

boilers, the Crown refers to Syncrude documents that show that very little, if any, of the 900 lb 

steam produced by the CO Boilers is in fact used by the Syncrude Royalty Project. As steam is 

used throughout the project it is “let down” to progressively lower pressures and it is relatively 

low-pressure steam that is used in the Royalty Project. The Crown characterized this as “some 

significant Royalty Project involvement”, but says it is distant and remote from the steam pro-

duction in the boilers.  

[163] testified that the amount of steam generated by the two CO boilers attributable 

to CO gas is worth almost per year, although not all the steam goes to extraction. 

Without this steam, Syncrude would lose 100,000 barrels of bitumen per day. 

[164] The Crown submits that Syncrude’s decision to allocate Plant 29 as 100% upgrading in 

2009 and 2010 is correct and contractually significant under the 2009 RAA. 

[165] In rebuttal, Syncrude submits that the Crown is conflating the concept of a cost allocation 

methodology with its application to particular categories of costs. In other words, the designation 

by Syncrude of Plant 29 as Non-Royalty Project was the application of the methodology and the 

application in any particular year does not preclude a change to that designation in other years. 

[166] The Parties agree that as at January 1, 2009 the 2009 RAA governs the allocation of costs 

incurred to carry out the Integrated Operations22 and allocation of costs shall be determined us-

ing BROAM.  

Analysis and Recommendation 

[167] The determination of whether the capital costs of Plant 29 are allowed costs turns on 

whether Plant 29 constitutes Integrated Operations (that is, part of both the Royalty Project and 

the Non-Royalty Project) or is attributable to only the Non-Royalty Project. This requires an un-

derstanding of the function of Plant 29. 

                                                       
22 Defined at para 9 
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[168] The parties agree that the PAO23 provides that effective January 1, 2009 upgrading oper-

ations are not part of the Royalty Project and Cokers 8-1 and 8-2 are excluded facilities. 

[169] As noted in the Suncor DRC report,24 whether a cost is directly attributable as required by 

section 2(a) is dependent upon what constitutes the activities of the Project. The PAO sets out 

the relevant parameters against which the claimed costs may be measured for the purposes of 

determining whether they are allowed costs. 

[170] The CO boilers are part of Integrated Operations as steam is used in both the Royalty 

Project and the Non-Royalty Project. 

[171] The information before the auditors, the Director, and the DRC is that: 

a) Cokers 8-1 and 8-2 generate off-gas; 

b) the off-gas is transferred from each Coker to its associated CO Boilers which in turn pro-

vide two functions: 

i) the heat generated by the off-gas is used to produce steam, which is then used in 

Integrated Operations; 

ii) various waste gases within the off-gas are incinerated;  

c) the flue gas from the CO Boilers is transferred to Plant 29 where it is treated to remove 

sulphur and other particulates, which originated in the off-gas from the Cokers, prior to 

being emitted into the atmosphere; 

d) Plant 29 removes sulphur dioxide, as well as particulates that were formerly removed by 

Plant 8 ESPs, including fly ash and coke fines, using bag filters; 

e) Plant 29 was constructed to comply with amendments made to Syncrude’s EPEA approval 

in August 2004 to include the Syncrude Emissions Reduction Project. 

[172] A majority of the DRC concludes that the critical information is that: 

a) the particulates removed by Plant 29 originate in the off-gas produced from the Non-

Royalty Project operations performed in Cokers 8-1 and 8-2; and 

b) Plant 29 enables the boilers to use the off gas to produce steam required for both the 

Royalty Project and the Non-Royalty Project. 

                                                       
23 MO 78/2009 and MO 94/2011 
24 Suncor DRC para 48 
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[173] A majority of the DRC concludes that it is important to distinguish between why Plant 29 

exists and what functions it performs. Plant 29 primarily provides the Non-Royalty Project func-

tion of removing pollutants generated by the Non-Royalty Project. It also provides the Royalty 

Project function of enabling the boilers to generate steam which is required in both the Royalty 

Project and the Non-Royalty Project. A majority of the DRC accepts that if Plant 29 did not per-

form this dual function, Syncrude would necessarily incur significantly greater (allowable) costs 

to produce steam for the Royalty Project. The elimination of those additional costs by designing 

Plant 29 to perform both functions should not work to Syncrude’s disadvantage.  

[174] The Crown submits that Plant 29’s pollutant-removal role, which is inherent to the Non-

Royalty Project cannot be ignored or overlooked. The DRC concludes that, similarly, Plant 29’s 

role in generating steam for the Royalty Project also cannot be ignored or overlooked.  

[175] The Crown submits the Department reviewed and agreed to the cost allocation method-

ologies in respect of capital costs for 2009 and 2010. It notes that the 2009 RAA says at section 

9(f) that “such cost allocation methodologies will not be re-visited” and therefore the treatment 

of Plant 29 costs must be the same in 2011, that is, 100% related to the Non-Royalty Project.  

[176] In its submission to the Department for 2011 Syncrude did not allocate any portion of the 

Plant 29 costs to the Royalty Project.  testified that after submitting the BROAM allo-

cations to the Department for 2011 she came to the realization that the functions performed by 

Plant 29 were the same as other facilities that were previously regarded as Shared Facilities. 

While the 2011 royalty audit was in progress, she requested that 35% of the Plant 29 costs in-

curred in 2011 be treated as Royalty Project costs.  

[177] The Crown submits that Syncrude’s failure to recognize and claim in its 2009 and 2010 

submissions to the Department that Plant 29 provides services to the Royalty Project forever bars 

it from doing so. The Crown suggests that any other result would be to permit a change in the 

cost allocation methodologies. 

[178] Syncrude responds that the plain and ordinary meaning of the words “cost allocation 

methodologies” as used in the 2009 RAA mean overarching rules, procedures, and principles that 

determine how specific costs are to be allocated. It submits that its incorrect application of the 

relevant cost allocation methodology to Plant 29 costs in 2009 and 2010 cannot now bar it from 

applying it correctly for 2011.  

[179] The DRC agrees with Syncrude’s submission that the allocation methodology has not 

changed. Rather, Syncrude misapplied the methodology in 2009 and 2010 (years which are not 

revisited, presumably at a considerable loss to Syncrude). The methodology remains the same, 

and Syncrude now seeks to properly apply it to Plant 29 costs for 2011.  
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[180] The DRC is not unanimous in its recommendations regarding Plant 29 construction costs. 

One member of the DRC concludes that Plant 29 is an upgrading facility for the following reasons: 

• the function of Plant 29 is to remove particulates which originate in the off-gas produced 
from the upgrading operations performed in Coker 8-1 and 8-2;  

• Syncrude acknowledged that without the Cokers Plant 29 would not be needed. When 
Plant 29 is down the operation of the Cokers is reduced. The reduced volume of off-gas 
produced during this reduced operation continues to be used as fuel for the CO Boilers 
without being processed by Plant 29; and 

• the determination of whether Plant 29 constitutes Integrated Operations does not turn 
on the role or function of the CO Boilers but on the role or function of Plant 29. Plant 29 
plays no role in generating the Coker off-gas nor is the function of Plant 29 essential for 
the Coker off-gas to be used as fuel to generate steam from the CO Boilers. The fact that 
off-gas from Coker 8-1 and 8-2 is used as fuel to generate steam from CO Boilers #1 and 
#2, which steam is used in both mining and extraction as well as upgrading operations, 
does not constitute Plant 29 as Integrated Operations. 

[181] Accordingly, the member concludes that the function of Plant 29 is related solely to the 

Non-Royalty Project upgrading operations and is not directly attributable to the Royalty Project 

and recommends that the Plant 29 Construction Costs be disallowed. 

[182] A majority of the DRC concludes that a not-insignificant portion of Plant 29’s services are 

directly, but not solely, attributable to the Royalty Project. The DRC recommends that the Plant 

29 Construction Costs be allowed and determined in accordance with BROAM. 

K. RESEARCH 

The Dispute 

[183] Following the revision of the categories and the resolution of some items by the parties, 

the amount remaining in dispute for research is  

[184] Syncrude submits that basic research is investigation and analysis focused on a better or 

fuller understanding of a subject, phenomenon, or a basic law of nature instead of on a specific 

practical application of the results. Similarly, section 5.6.2 of the Guidelines describes basic re-

search as research designed to gain general knowledge or understanding rather than to address 

a specific technological challenge. As noted in paragraph [58], the DRC concludes that the Guide-

lines may provide useful advance information about the Department’s position concerning al-

lowable costs. 

[185] Syncrude states that Malachy Carroll’s affidavit evidences that many of the disallowed 

research costs were for basic research where Syncrude has contributed to a research chair or 
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organization to obtain a better understanding of a subject, a phenomenon, or a basic law of na-

ture.25 

[186] The Crown maintains that none of the information in Mr Carroll’s affidavit was provided 

to the Department as part of the audit process and therefore it cannot be relied upon for the 

years 2006 onwards. It says for the years 2002 to 2005 the DRC can consider his affidavit and also 

Ashley Wilson’s affidavit (which it proffered), but that Mr Carroll’s affidavit does not provide suf-

ficient evidence to establish that the research is directly attributable the project.26 

[187] As stated at paragraph [147], the DRC agrees with Syncrude’s submission that it would be 

nonsensical for the DRC to formulate recommendations for Matters in Dispute for the years 

2002–2005 based on all the evidence and formulate recommendations for the same Matters in 

Dispute in respect of later years without considering all the evidence. It would be unfair for the 

Department and the Minister to not consider information Syncrude provided in each of the years 

in question and which form part of the Department’s institutional knowledge that can be brought 

to bear in any given year. Furthermore, there is no suggestion by the Crown that the Department 

did not have, at the relevant time, the information in Mr Carroll’s affidavit. 

[188] Mr Carroll states that all Syncrude’s contributions to research were made with the inten-

tion that the research conducted would benefit the Syncrude Project, including relevant basic 

research. 

[189] A claimed cost must be directly attributable to the Project. The parties agree that all that 

is required is a connection to the Project and it is not necessary that the cost be solely connected 

to the Project. 

[190] Syncrude submits this directly attributable test is satisfied:  

• in situations where multiple industry participants are sharing the cost of research, even if 
the other industry participants are not able to claim costs of basic research; and  

• where the research has broader application than just to the Project (such as the 
NSERC/IRC costs).  

Syncrude links each of the research costs in dispute to a specific portion of the Project. 

[191] Syncrude submits that requiring basic research to benefit a specific Project is essentially 

impossible and submits that as a QJVP its contributions to basic research can only be for the 

purpose of the Project and therefore the costs of research are directly attributable to the Project. 

                                                       
25 Mr Carroll is Syncrude’s Manager of Research and Development and has been employed by Syncrude for 22 years.  
26 Ms Wilson was employed by the Department of Justice as a summer student when she swore her affidavit in June 
2017. 
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[192] In addition to the NSERC/IRC research costs there is other research that Syncrude has 

contributed to and it relies on Mr Carroll’s affidavit which describes the purposes of the contri-

butions and the benefit to Syncrude. 

[193] The Crown submits that Syncrude’s argument requires the DRC to determine what basic 

research means and that:  

• there needs to be something novel discovered; 

• there must be an element of necessity to the research;  

• Syncrude must show results, research papers completed, or that the research was imple-
mented in Syncrude’s activities; 

• the directly attributable aspect must be in relation to the Project description in the PAO; 

• where multiple parties fund research the costs are not attributable to any particular pro-
ject (relying upon paragraphs 68 to 70 of the Suncor DRC Report which determined that 
where an organization does work for a group of participants that none of the costs of 
funding that are directly attributable to any one member of that group); and 

• the mandates of the various research organizations are such that the research done is not 
directly attributable to the Project but rather to entire industries. 

[194] In response, Syncrude:  

• challenges the Crown’s reliance on the mandates of the various organizations set out in 
Ms Wilson’s affidavit in contrast to the evidence of Mr Carroll and notes that the man-
dates or broad mission statements reflect the situation in 2017 and not as of the date the 
research was conducted and as such is of no assistance to the DRC; 

• submits that the Crown has not, in Mr Waters affidavit or elsewhere, stated that the in-
formation in Mr Carroll’s affidavit was contrary to what the auditors knew at the time, 
what Syncrude told them, or information that was otherwise available to them; 

• submits that Mr Carroll’s affidavit provides the information the Crown submits is required 
to assess whether the disallowed research costs meet the directly attributable test; and 

• distinguishes the Suncor DRC report paragraphs 68 to 70 (which concern Suncor’s funding 
of “multi-party organizations dealing with [the members’] regional and environmental 
impacts of the various developments in Wood Buffalo area” and so the costs “have only 
an indirect connection to the Project”) from situations where multiple parties fund basic 
research the results of which may have both broad and specific application. 

Analysis  

[195] The parties agree that costs for basic (and other) research are allowed but they disagree 

about what is basic research.  
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[196] Whether the research is directly attributable depends upon what constitutes the activities 

of the Syncrude Project. For the years 2002-2008 the activities described in the PAO include Min-

ing and Extraction Operations and Upgrading Operations. For the years 2009 and thereafter only 

Mining and Extraction Operations are the activities of the Project. 

[197] Schedule 2 allows costs incurred to “conduct research that is directly attributable to the 

Project”. There is no restriction other than that it be research directly attributable to the project 

(for convenience referred to as “RDA”). This contrasts with Schedule 1 which contains a re-

striction. It allows costs for research, but not basic research.  

[198] Schedule 2 allows the costs to conduct the RDA. The costs are not tied to the result of the 

RDA. There is nothing in Schedule 2 to suggest the RDA must:  

• result in a novel discovery; 

• be necessary; 

• result in implementation of its results; or  

• only apply to or benefit Syncrude. 

[199] RDA, whether basic, advanced, applied, or otherwise, might not provide a useful result. 

However, the result does not alter the allowability of the cost to conduct the RDA.  

[200] The cost to conduct the research must be directly attributable to the project. The Suncor 

DRC concluded that the words “directly attributable” require a connection but not a sole connec-

tion to the project.  

Recommendations 

[201] The requirement that the research have a connection, but not a sole connection, is par-

ticularly apt in cases of basic research that might have broad application. The research might be 

directly attributable to Syncrude’s activities and also to activities of others or an entire industry. 

The activities of the others might or might not be similar to Syncrude’s activities. However, if the 

research has a connection to the Syncrude project, the cost is directly attributable and therefore 

would be an allowed cost.  

[202] This appears to be the case where Syncrude expended costs to support the Natural Sci-

ences and Engineering Research Council Industrial Research Chairs (“IRC”) and other NSERC ac-

tivities. For example, the contributions to the: 

• Oil Sands Engineering IRC are for the conduct of research to develop and improve Syn-
crude’s understanding of bitumen extraction and froth treatment processes; 

• Petroleum Thermodynamics IRC are for the conduct of research to gain a better under-
standing of bitumen thermodynamics;  
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• Pipeline Transport Processes IRC are for the conduct of research to gain a better under-
standing of the mechanisms involved in the transport of oil sands and water in a slurry 
and to develop instrumentation to measure the thickness of the bitumen layer sticking to 
pipe walls;  

• Advanced Upgrading IRC are for the conduct of research to develop and improve under-
standing of bitumen processing; and 

• Intelligent Sensing IRC are for the conduct of research to develop non-invasive measure-
ment techniques and analyses 

were for the conduct of research directly attributable, but not solely connected, to the Syncrude 
project.  

[203] The Crown suggests that rather than contributing to the funding of this type of research, 

Syncrude could just look at the results of research funded by others. With respect, this ignores 

the benefits that accrue to Syncrude by sharing the costs of such research with others, Syncrude’s 

ability to have input regarding the nature of the research to be carried out, and faster access to 

the results. In any case, the DRC concludes that Syncrude’s contributions to RDA, but not solely 

connected to the Syncrude project, are allowed research costs.  

[204] The DRC recommends that the IRC research costs be allowed, and notes that none of the 

costs relate to 2008 or later. Syncrude claims that the total amount involved is   

[205] The DRC has not reviewed the amounts allocated to the various IRCs and the calculation 

of the total because there appear to be discrepancies between the amounts shown on the Table, 

in Mr Carroll’s and s affidavits, and in the Syncrude briefs. Some of the differences 

may be accounted for by agreements reached between the Parties to allow or withdraw certain 

costs.  

[206] Where the DRC recommends the allowance of costs incurred to conduct research, it has 

concluded that the research is RDA. There are no claims for research costs for 2002 and the Par-

ties have not calculated amounts for 2011.  

[207] The Department disallowed Syncrude’s claim for  for research costs incurred to 

develop measurement techniques to quantify ESE nozzle performance improvement over that of 

a standard nozzle and to determine how an ESE nozzle works and why. ESE nozzles mix bitumen 

and steam and spray it into the fluid cokers. Mr Carroll testified that the third iteration of these 

new nozzles are in use in the Syncrude cokers and have resulted in significant uplifting in yield. 

While such a result is not required for the cost to conduct RDA to be allowable, it does support 

Syncrude’s assertion that the research was, in fact, RDA. The DRC recommends that these costs 

be allowed. 
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[208] The Department disallowed Syncrude’s claim of for contributions to the not-

for-profit Materials Technology Institute, saying that MTI membership merely gave Syncrude ac-

cess to texts and manuals and that it relates solely to upgrading. However, Mr Carroll states that 

MTI provides its members with resources that increase plant integrity, longevity, safety and se-

curity, improve reliability, and boost profitability. The DRC recommends that these costs be al-

lowed to the extent they are attributable in the year claimed to project operations as defined in 

the applicable PAO. 

[209] The Department disallowed Syncrude’s claim of for Syncrude’s contribution to 

Canadian Oil Sands Network for Research and Development (“CONRAD”). Mr Carroll says Syn-

crude participated in the key areas of environmental and reclamation research, tailings funda-

mentals, extraction fundamentals, and froth treatment. The DRC recommends that the costs be 

allowed to the extent they are attributable in the year claimed to project operations as defined 

in the applicable PAO. 

[210] The Department disallowed Syncrude’s claim of for Syncrude’s contribution to a 

postgraduate scholarship for Yury Potapovich to develop an algorithm to calculate object sizes 

from oil sands particles to oil sands lumps. Mr Carroll states that accurate size measurement is 

important because particle size significantly impacts their behaviour and impact on bitumen re-

covery. The DRC recommends that these costs be allowed. 

[211] The Department disallowed Syncrude’s claim of for Syncrude’s contribution to 

sabbatical support for Dr Gamal El-Din to gain a greater understanding of issues involved in water 

treatment in the oil sands industry. He provided a better understanding of water treatment prin-

ciples and practices to Syncrude researchers. The DRC recommends that these costs be allowed.  

[212] The Department disallowed Syncrude’s claims of and for Syncrude’s con-

tribution to research described as Water Assisted Pipeline Transport of Bitumen/Heavy Oils and 

Joint Industry Research Project (Petroleum Technology Research Centre Inc.) saying it was con-

ducted for industry and not particular to the Syncrude project. The research is relevant to Syn-

crude’s 35-kilometer inter-site froth pipeline that transports bitumen, water, and solids. It may 

also relate to operations by others and is therefore connected, but not solely connected to pro-

ject operations. The DRC recommends that these costs be allowed.  

L. EUB ADMINISTRATION FEES 

The Dispute 

[213] The Department disallowed EUB Administration Fees of for the years 2003- 

2010. It also disallowed such fees for 2011 which the parties have agreed will be governed by the 

DRC’s recommendations.  
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[214] The Crown submits that the Imperial Order applies. The Imperial DRC recommended that 

Imperial’s claim for EUB Administration Fees be disallowed. The Imperial DRC concluded:27 

• the fees do not meet the criteria set out in section 2 and are not fees incurred to obtain 
project approval so are not within the class of fees and expenses found by the Suncor DRC 
to qualify as allowed costs;  

• calculating the fee by reference to the payer’s operations does not make the fee one in-
curred to carry out the project’s activities or directly attributable to the project; and  

• the fees are administrative fees attributable to being in business, represent the payer’s 
share of costs of the regulatory system, and are not directly attributable to any project. 

[215] The Crown submits that the Imperial DRC report at paragraph 130 states that such fees 

are not attributable to any project, by which is meant they are directly attributable to no project 

at all, and instead represent its share of costs in the regulatory system.28 

[216] Syncrude submits that the Imperial Order does not apply to it because:  

• there is no disallowance of administrative fees in Schedule 2 (applicable to Syncrude) as 
there is in Schedule 1 (applicable to Imperial); and 

• unlike Imperial, Syncrude has only one project and therefore the cost is directly attribut-
able to the project and no concerns arise regarding potential misallocation of the fee be-
tween more than one project.  

[217] Syncrude submits that when the reasoning of the Imperial DRC is applied to Syncrude as 

a QJVP, there is simply no basis upon which to disallow EUB Administration fees. 

[218] Syncrude submits that the underlying principle that costs incurred to achieve production 

and thereby generate royalties are costs that ought to be deducted when calculating royalties 

should govern. It also suggests that the Minister’s referral of the issue to the DRC infers that she 

considers the matter not to have been dealt with by a previous committee.29   

Analysis and Recommendations 

[219] The Imperial DRC concluded that Imperial’s EUB Administration Fees were not allowed 

costs because “these fees are administrative fees attributable to being in business, represent 

[Imperial’s] share of the costs of the regulatory system, and are not directly attributable to any 

project.  

                                                       
27 Imperial DRC, paras. 128, 129, 130, and 134 
28 The Department refers to para. 129 reference to use of capitalized “P” for “Project” and in para. 130, the use of 
lower case “p” for “project” as reflecting the intent of the Imperial DRC 
29 MMDR AR170/2015, section 7(10): “The Minister must…exclude any matter that was dealt with by a previous 
committee.” 
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[220] The DRC concludes that the Imperial Order is distinguishable on its facts and recommends 

that Syncrude’s EUB Administration Fees be allowed costs for the following reasons: 

• the way the fees are set (representative of Syncrude’s share of the costs of the regulatory 
system, arbitrarily, or in some other way) does not mean they are not a cost;  

• there is no requirement in Schedule 2 that a cost must be incurred to obtain project ap-
proval; 

• Syncrude has only one project, so there is no concern that the fees are not or cannot be 
attributable to a particular project. The DRC disagrees with the Crown’s submission that 
because the Imperial DRC found that Imperial’s fees were not directly attributable to any 
project, EUB fees are attributable to no project;    

• Schedule 2 differs from Schedule 1 in that Schedule 1 specifically disallows a cost of a 
Project if it is in respect of an administrative expense of the operator or a Project owner; 
However, the DRC understands the disallowed “administrative expenses” to be in the na-
ture of internal audit and in-house legal fees, not fees charged by a regulatory body. That 
the EUB calls the charge an Administration Fee does not make it an administrative ex-
pense in the context of Schedule 1;  

• Schedule 2 does not disallow costs that are attributable to being in business;  

• the use to which mandatory fees are put by the recipient is not determinative of whether 
they are an allowed cost; and 

• Syncrude must pay the fees to be able to perform the activities in section 2(e) of Schedule 
2 and therefore the cost is directly attributable to the Project.  

[221] The 2009 RAA provides for the allocation of Allowed Costs between the Syncrude Royalty 

Project and the non-Syncrude Royalty Project using BROAM. 

M. MEMBERSHIP FEES 

The Dispute, Analysis, and Recommendations 

[222] Following the revision of the categories and the resolution of some items by the parties, 

the amount remaining in dispute for Stakeholder Relations is for 2002-2010. 

[223] Syncrude submits that the membership fees are allowed costs because: 

• they result from commitments made to stakeholders during the regulatory process;  

• as a QJVP with a single project, Syncrude’s memberships can only be for the purpose of 
furthering the Syncrude project; and 

• the proper test is whether Syncrude’s cost of membership in an organization is directly 
attributable to the project (and not, as suggested by the Crown, whether the organization 
itself is directly attributable to the project). 
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[224] The Crown’s submits that these fees are too indirect or do not relate specifically to activ-

ities of the project and says: 

• there is no requirement for these memberships in any regulatory approval; 

• nothing in the PAO connects these fees to the Project; 

• the costs do not meet the criteria in sections 2(a) and (e);  

• the Suncor DRC decision specifically found these costs are not allowed costs; 

• Syncrude’s status as a QJVP has no impact, as the wording of sections 2(a) and (e) of 
Schedules 1 and 2 is the same in all material respects and the Suncor DRC concluded that 
the regional nature of the organizations did not meet the requirements of these sections; 
and 

• the PAO differs from the Suncor approval order as it does not require any broad regional 
commitments in contrast to the Suncor project approval order which did include opera-
tions to address regulatory and environmental issues30 and even with such a requirement 
the Suncor DRC did not find that costs for regional stakeholder groups were allowed costs. 

[225] The DRC has considered these submissions in relation to each disputed membership fee 

item. 

[226] On the matter of membership organizations having more than one member, the DRC con-

cludes that looking at the question from the perspective of the membership organization (and 

saying that it is concerned with multiple projects) ignores that the purpose of Syncrude’s mem-

bership is to, generally, further the objectives and purposes of its only project, and variously to: 

• achieve results that it might not be able to achieve on its own; 

• achieve results at less cost than if it were required to act outside of the membership or-
ganization; 

• have input into the workings and decisions of membership and industry organizations; 

• in some instances, meet commitments made to regulators and stakeholders; and 

• comply with preferences of governments.  

[227] For costs to be allowed, they must be directly attributable to the project. When the DRC 

recommends that a membership cost be allowed, it has concluded that the cost of membership 

is directly attributable to the project. That is, they are connected, but not solely connected, to 

the project. There is also an element of necessity associated with allowed costs such that they 

must be necessary for the purpose of the activities in subsection 2(e) of Schedule 2. Many of 

Syncrude’s membership costs can be seen as incurred to provide “other services” in relation to 

the activities described in subsection 2(e)(i) through (ix). 

                                                       
30 Suncor DRC, para. 62(a) 
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[228] The DRC’s analysis with respect to the Additional Requirement applies to costs claimed 

for Membership Fees. See paragraph [102].  

Regional Infrastructure Working Group (“RIWG”) 

[229] The Table shows this as Athabasca Regional Issues Group, but the parties referred to it by 

its former name: RIWG. The Department allowed costs associated with RIWG until 2002 when 

the name change occurred. There is no evidence before the DRC to suggest that the activities or 

purpose of RIWG changed with its name. 

[230] The EUB expressed its expectation that Syncrude would participate in RIWG by saying: 

“The Board believes that the participation of Syncrude and other stakeholders in such groups 

as…RIWG…is the most effective mechanism for addressing local socioeconomic concerns.” The 

DRC notes that this express expectation would meet the Additional Requirement if it applied.  

[231] The RIWG engaged with members from the oil sands industry, government, First Nations, 

and other organizations in and around Wood Buffalo. It addressed issues associated with oil 

sands development, including human infrastructure, physical infrastructure, the environment, 

and economic development.  

[232] The Suncor Order disallows RIWG costs. The Suncor DRC reached its conclusion on the 

basis that “these costs are not directly attributable to the Projects. …These working groups were 

organized to deal with the impacts of multiple developments and not simply the Projects and 

have only an indirect connection to each Project.” Syncrude submits that it also must have based 

its decision on the absence of any evidence that Suncor’s participation was expressly referenced 

by a regulatory body or that it was undertaken as a result of commitments made during the reg-

ulatory process. Otherwise, it submits, the cost would have been allowed as a regulatory expec-

tation and a commitment.  

[233] The Suncor Order provides that costs are allowed when incurred to comply with oral or 

written commitments made to, and relied upon by, stakeholders during the approval process. 

Stakeholders include aboriginal and Metis groups and the affected community. RIWG member-

ship seems to mesh with Syncrude’s requirement to study, assess, consult, and plan to mitigate 

and actually mitigate the effects of its operations. 

[234] The overarching consideration for such an expenditure is whether it is a cost incurred to 

comply with commitments made to and relied upon by stakeholders during the approval process. 

Perhaps such evidence of commitment and reliance was not presented to the Suncor DRC, but it 

did not so indicate.  
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[235] The Suncor DRC conclusion that RIWG costs are not directly attributable to the project 

appears to be because the RIWG was organized to deal with the impacts of multiple develop-

ments and therefore they have only an indirect connection to the project.  

[236] The DRC concludes that RIWG costs are directly attributable to the Project and recom-

mends that the costs be allowed for the following reasons: 

• they result from an express expectation of the EUB and flow from commitments made to 
stakeholders during the approval process; and 

• Syncrude’s involvement enables it to work cost-effectively with stakeholders and other 
members of the oil sands industry to meet those expectations and commitments. 

Canadian Association of Petroleum Producers (“CAPP”) 

[237] Ms Flynn’s affidavit states that:  

• the Alberta and Federal governments have expressed a preference to work through CAPP 
when dealing with broad issues affecting the oil and gas industry; 

• CAPP is a key means for Syncrude to communicate with various departments of both gov-
ernments;  

• Syncrude met its commitment to the EUB to work with local government, stakeholder 
groups, and other developers to mitigate adverse community impacts. It did this, in part, 
through participation in CAPP’s Aboriginal Executive Policy Group, Climate Change Com-
mittee, Environmental and Regulatory Committee, Municipal Tax Committee, and the Oil 
Sands Executive Policy Group (which addresses biodiversity concerns and tailings man-
agement issues, both of which are mentioned in the PAO); and 

• Syncrude’s membership fees are based on its production (which the DRC understands to 
imply that the membership cost is commensurate with Syncrude’s size in relation to other 
CAPP members and the amount of its contribution is therefore related directly to the pro-
ject). 

[238] The Crown submits that despite Syncrude mentioning CAPP in its application materials, 

there is no evidence the regulator considered such membership a requirement. The Crown also 

argues for disallowance because of CAPP’s multi-member nature.  

[239] The DRC recommends that Syncrude’s membership costs for CAPP be allowed for the fol-

lowing reasons: 

• they result from an express expectation of the EUB and flow from commitments made to 
stakeholders during the approval process to mitigate adverse community impacts; 

• CAPP membership is a reasonable way for Syncrude to meet those expectations and fulfill 
its commitments; 
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• the provincial and federal governments have expressed their preference to work with the 
industry through CAPP; 

• involvement in such an organization must surely be more cost-effective and efficient than 
if Syncrude were required to act independently and outside of CAPP, particularly in rela-
tion to its participation in the Aboriginal Executive Policy Group, Climate Change Commit-
tee, Environmental and Regulatory Committee, Municipal Tax Committee, and the Oil 
Sands Executive Policy Group; and 

• looking at the question from the perspective of CAPP (concerned with multiple projects) 
ignores that the purpose of Syncrude’s membership is to further the objectives and pur-
poses of its only project. Therefore, the cost is directly attributable to the project.  

Mining Association of Canada (“MAC”) 

[240] Ms Flynn’s affidavit states that MAC serves a purpose similar to that of CAPP but in respect 

of the mining industry and its liaison with the federal government. Syncrude’s membership is for 

the same reasons as its CAPP membership and Ms Flynn gives examples of how Syncrude meets 

regulatory expectations and its commitments to stakeholders to mitigate adverse community 

impacts. In particular, Syncrude participates in MAC’s Towards Sustainable Mining Initiative 

which provides frameworks, protocols, and third-party verification to ensure that Syncrude 

works to achieve industry standards and best practices in Aboriginal and Community Outreach, 

Energy and Greenhouse Gas Emissions Management, Tailings Management, Crisis Management, 

and Communications Planning. 

[241] The DRC recommends that Syncrude’s membership costs for MAC be allowed for the 

same reasons as its recommendation regarding CAPP in paragraph [239]. 

Oil Sands Safety Association (“OSSA”) 

[242] Michael Daley is the Vice President of Safety, Security, Health and Environment for Syn-

crude. In his affidavit he deposes that the purpose of OSSA is to rationalize certain aspects of 

safety management. The Crown acknowledges that OSSA is a collection of companies directly 

and indirectly involved in oil sands development. Its mandate is to develop safety and security 

training and standards across oil sands projects in the Fort McMurray area. 

[243] OSSA permits Syncrude’s (and others’) contractors to be trained once according to set 

standards and training so that they learn and adopt the minimum safety standards at any oil 

sands project. OSSA provides a network to share site learnings. Membership and participation 

permit Syncrude to have contractors onto its site more quickly, minimize accidents, and increase 

overall safety. Mr Daley notes that the salaries, wages, and benefits of the Syncrude personnel 

supporting the development and administration of the OSSA have been treated as allowed costs 

for the purposes of royalty calculations. 
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[244] The Crown submits that OSSA membership fees are not directly attributable to the Project 

and there is no direct causal connection to section 2(e) activities.  

[245] The DRC recommends that Syncrude’s membership costs for OSSA be allowed for the fol-

lowing reasons: 

• efforts to increase safety with respect to project operations are necessary and directly 
attributable to the Project; 

• that OSSA has other members does not mean that from Syncrude’s perspective its activi-
ties are not directly attributable the Project;  

• the costs readily fall within “other services” in subsection 2(e)(x) as incurred to provide 
filed, office, administrative or other services in relation to subclause (e)(i) through (ix); 
and 

• the benefits of involvement in OSSA permit Syncrude to be more cost-effective and effi-
cient than if it were required to act independently and without the shared knowledge and 
coordination activities of OSSA. 

Industrial Gas Consumers Association of Alberta (“IGCAA”) 

[246] IGCAA is a not-for-profit association of Alberta’s industrial gas consumers and represents 

it members in communications with and hearing before the National Energy Board and provincial 

regulators to support policies and decisions to facilitate a safe and secure system for the produc-

tion, transportation, and delivery of natural gas.  

[247]  and deposes that natural gas 

and the security of its supply is vitally important to Syncrude for the safe and reliable perfor-

mance of critical operating facilities. It is used: 

• to power the electrical generating facilities at the Aurora Mine; 

• for steam and heat generation for both extraction and bitumen slurry productions; and 

• as feed stock for the hydrogen reformers. 

[248] Syncrude is one of the largest industrial consumers of natural gas in Canada. Despite that, 

it has little influence on its own to balance and manage the interests and influence of producers 

and carriers in Alberta. says achieving that balance and management of interests, 

along with Syncrude’s objective of security of supply with competitive pricing and transportation 

rates, requires the coordinated efforts of several industrial gas consumers.  

[249] The Crown submits that the necessary causal connection between the IGCAA activities 

and Syncrude’s us of natural gas for the activities in subsection 2(e) is missing.  
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[250] The DRC recommends that Syncrude’s membership costs for IGCAA be allowed for the 

following reasons: 

• as one of Canada’s largest industrial consumers of natural gas it would be unwise for Syn-
crude not to participate in an industry group intended to balance and manage the inter-
ests and influence of producers and carriers and ensure security of supply with competi-
tive pricing and rates; and 

• that IGCAA has other members does not mean that from Syncrude’s perspective its activ-
ities are not directly attributable the Project. 

Canadian Standards Association (“CSA”) 

[251] The claimed costs are for the actual costs for specific safety training from CSA on the use 

of the latest Canadian Electrical Code and Z1000 Internal Auditor Occupational Heath and Safety. 

Such training is important for the proper and safe operation of the Project. The costs were char-

acterized as membership fees in Syncrude’s initial submission but corrected in its reply submis-

sion. The Crown was not aware of that correction when it prepared its written submission. It 

made no reference to CSA during oral submissions.  

[252] The DRC recommends that the CSA costs be allowed. Efforts to increase safety with re-

spect to project operations are necessary and directly attributable to the Project. 

Fort McMurray Chamber of Commerce 

[253] Syncrude advised during the oral hearing that the majority of the claimed in 

this category should properly appear under Employee Related Costs and represents the purchase 

of gift certificates through the Fort McMurray Chamber of Commerce redeemable at local busi-

nesses and given to employees as part of an employee recognition program. Approximately 

represents membership. The Crown was not aware of the misallocation prior to the 

hearing.  

[254] Elizabeth Sanregret (Alberta Energy) and Scott Waters (an Audit manager with the Com-

pliance and Assurance Oil Sands Operations Branch, Alberta Energy) described some of the audit 

process. If a claimed cost is disallowed, Syncrude is notified and has a time within which it can 

provide additional information. In the case of the Fort McMurray Chamber of Commerce disal-

lowance, Syncrude did not provide additional information or clarification. The audits for the years 

in question are now closed and, subject to what the DRC might recommend and the Minister 

accept, the decisions of the Department and the Minister stand.  

[255] Syncrude submits that the membership fee should be allowed as part of Syncrude’s com-

pliance with its upgrader application commitments related to developing local and aboriginal 

business. The amount claimed for 2005 appears entirely consistent with the revised claim for this 

membership. The amounts for 2006 through 2010 appear to contain the coding error.  
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[256] Syncrude further submits that it is not clear whether the Department has information to 

show that the amounts claimed are actually for employee related costs (and should be allowed). 

Syncrude invites the DRC to make a general recommendation regarding allowability and to give 

the parties time to determine whether the Department has the relevant records.  

[257] The DRC recommends that the 2005 membership cost be allowed for the following rea-

sons: 

• it results from commitments made to stakeholders during the approval process; 

• Syncrude’s involvement enables it to work with stakeholders and other members of the 
community to meet those expectations and commitments; and 

• looking at the question from the perspective of the group (and saying that it is concerned 
with multiple projects) ignores that the purpose of Syncrude’s membership is to further 
the objectives and purposes of its only project. Therefore, the cost is directly attributable 
to the project. 

[258] The DRC recommends that the claimed Fort McMurray Chamber of Commerce member-

ship fees for subsequent years be disallowed unless it can be shown to the satisfaction of the 

Minister that the Department had information during the relevant audits to show what actual 

portion of the mis-coded claim related to membership fees. If the Department did not have the 

information, the DRC recommends that the membership cost be disallowed. If it did have the 

information, the DRC recommends that such portion of the membership cost be allowed for the 

following reasons: 

• they result from commitments made to stakeholders during the approval process; 

• Syncrude’s involvement enables it to work with stakeholders and other members of the 
community to meet those expectations and commitments; and 

• looking at the question from the perspective of the group (and saying that it is concerned 
with multiple projects) ignores that the purpose of Syncrude’s membership is to further 
the objectives and purposes of its only project. Therefore, the cost is directly attributable 
to the project.  

Aboriginal Human Resource Development Council of Canada, Canadian Council for Aboriginals, 
and Northeastern Aboriginal Business Association 

[259] The parties made no written submissions regarding these organizations. During oral sub-

missions, Syncrude advised as follows: 

• Aboriginal Human Resource Development Council of Canada: membership is to ensure 
that employers are hiring aboriginals as part of their workforce; 

• Canadian Council for Aboriginals and Northeastern Aboriginal Business Association: both 
organizations deal with developing aboriginal businesses. 
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[260] The Crown submits that the evidence does not support that Syncrude made a commit-

ment to the Northeastern Aboriginal Business Association because the relevant documents at-

tached to Ms Flynn’s affidavit are not signed and do not show a binding commitment.  

[261] The DRC recommends that the membership fees for Aboriginal Human Resource Devel-

opment Council of Canada, Canadian Council for Aboriginals, and Northeastern Aboriginal Busi-

ness Association be allowed for the following reasons: 

• they result from commitments made to stakeholders during the approval process; and 

• Syncrude’s involvement enables it to work with aboriginal organizations to meet those 
expectations and commitments. 

N. EMPLOYEE RELATED COSTS 

The Dispute 

[262] Following the revision of the categories and the resolution of some items by the parties, 

the remaining amount in dispute is for 2006-2010 and relates exclusively to the Syn-

crude Higher Education Awards Program (SHEAP).  

Fort McMurray Chamber of Commerce Gift Certificates 

[263] Syncrude also asks that the DRC consider the gift certificate employee related costs that 

were mis-coded as Fort McMurray Chamber of Commerce membership fees for the years 2007 

through 2010. At the oral hearing Syncrude submitted that it is not clear whether the Department 

has information to show that the amounts claimed are actually for employee related costs and it 

invited the DRC to make a general recommendation regarding allowability and to give the parties 

time to determine whether the Department does have the relevant records. 

SHEAP  

[264] SHEAP provides grants to dependents of Syncrude employees under the age of 25 for 

tuition and compulsory fees for up to four years of undergraduate study or six years for advanced 

studies like medicine, law, or master’s programs. 

[265] Syncrude refers to the Suncor DRC recommendation that costs incurred for the benefit of 

a company’s employees should be allowed.31 Syncrude notes the Imperial DRC applied this rea-

soning in recommending that costs incurred for employee recognition and service awards be al-

lowed32 and argues this reasoning is directly applicable to the disputed employee related costs.  

                                                       
31 Suncor DRC at para. 73(b) 
32 Imperial DRC at para. 131 
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[266] Syncrude submits, and 

 deposes, that it provides SHEAP for the same reason it provides other benefits such as med-

ical and dental coverage to those same employees and dependents. It does this to attract and 

retain quality employees to effectively operate the Syncrude Project in a competitive employ-

ment market. Syncrude has offered SHEAP since 1979. In that year a Syncrude survey showed 

there were 13 companies in industries similar to Syncrude who had comparable programs.  

[267] The Department submits: 

• ’s affidavit cannot be considered for the years 2006-2010;  

• the benefit is not to Syncrude employees but rather their dependents who it characterizes 
as third-parties; 

• the benefit does not accrue to employees because there is no obligation on parents to 
pay for their child’s post-secondary education; 

• the Suncor DRC recommendation applied to benefits received by employees, not those 
received solely by third-Parties; 

• Syncrude does not gain a benefit through the existence of SHEAP; and 

• the cost is not directly attributable to the Project. 

[268] In rebuttal Syncrude submits there is no merit in the Crown’s attempt to distinguish 

SHEAP from other employee benefits merely because it is the children who benefit and that this 

program is a benefit to the employee whose children get free post-secondary education. Syn-

crude must compete to attract and retain qualified employees, and SHEAP is merely one aspect 

of that competition. 

Analysis and Recommendations 

[269] The Suncor DRC recommended that “expenditures on items for the benefit of Suncor em-

ployees” meet the requirements of section 2. The Crown there had argued that they were not 

necessary expenditures as they were not required in a union or other employment contract and 

were not tied to any performance expectations. However, the Suncor DRC concluded that the 

costs should be allowed because: 

• the costs were “with respect to employees employed in the operations of the Projects 
and therefore are directly attributable to the Projects”; and 

• they are part of labour expenses broadly defined.  

The committee noted that it is reasonably well known that obtaining and retaining employees 
for work on oil sands projects has been a challenge and that non-financial awards are a reasona-
ble expenditure for the purpose of fostering employee loyalty. It said: “Keeping employees is 
clearly necessary for carrying out the activities described in section 2.”  
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[270] The Imperial DRC concluded with respect to employee recognition and service award 

costs that they were exactly the kind of costs that the Suncor DRC found allowable.  

[271] The DRC recommends that SHEAP costs be allowed costs for all years for the following 

reasons: 

• whether or not the DRC considers the information contained in affidavit, 
the purpose of this type of benefit is, as Syncrude submits, self-evident; 

• the benefits are paid to dependents of employees employed in the operations of the pro-
ject and therefore are directly attributable to the project; 

• benefits paid to dependents of employees in a competitive labour market undoubtedly 
help to attract and retain employees; 

• that there may be no legal obligation for a parent to support post-secondary education 
does not mean the program is not regarded as being of benefit, and attractive to, pro-
spective employees, current employees, and now-retired employees who perhaps 
worked at Syncrude because of the attractiveness of its benefits package, who are par-
ents; 

• other allowed benefits, such as medical, dental, and vision care may extend beyond the 
minimum legal obligations of a parent to a child; 

• the Suncor DRC report does not on its face apply only to benefits received by employees, 
and not those received solely by third-parties; 

• while dependent children can be regarded at law as third-parties regarding the direct em-
ployment contract between an employee and Syncrude, it would be a surprise to most 
parents to learn that their dependent children are third-parties with respect to employ-
ment benefits offered by their parents’ employer; 

• the DRC considers it likely that if Syncrude refused to make the benefit available to an 
otherwise fully-qualified dependent child, the Syncrude employee would have a claim di-
rectly against Syncrude. 

[272] The DRC recommends that the cost of gift certificates purchased from the Fort McMurray 

Chamber of Commerce should, in principle, be allowed as “expenditures on items for the benefit 

of…employees” as found by the Suncor DRC.  

[273] However, Syncrude bears the onus of establishing what claimed costs are for. If it can be 

established to the satisfaction of the Minister that the Department had information during the 

relevant audits to show what actual portion of the mis-coded claims related to the gift certificates 

and that they were for employees, then the DRC recommends the amounts be treated as allowed 

costs. If the Department did not have the information, the DRC recommends that the member-

ship cost be disallowed for the following reasons: 
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• Syncrude should have been aware during the audit process that the costs were disal-
lowed;  

• Syncrude did not contest the disallowance during the audit process; and 

• the time for contesting the disallowance in keeping with the audit procedure is long past. 

O. CONCLUSION SUMMARY 

[274] The general principles stated by the previous DRCs are applicable to this dispute. 

[275] Evidence that relates to the Matters in Dispute for years 2006-2011 is not automatically 

inadmissible. The there is a valid distinction between “information” and “evidence.” It is im-

portant to avoid arriving at different conclusions about the same essential Matter in Dispute by 

artificially compartmentalizing available information as applying only to 2002-2005. 

Additional Requirement 

[276] The Additional Requirement does not and should not apply to Syncrude. 

MSA Overhead Charge 

[277] A majority of the DRC recommends that the Overhead Charge be regarded as an allowable 

cost. Whether the Overhead Charge is characterized as a management fee or some other cost, it 

relates to the provision of services or materials and is not disallowed by OSSR97 Schedule 2, sec-

tion 3(a). 

Stakeholder Relations  

[278] The DRC accepts that the Stakeholder Payments relate to commitments Syncrude made 

to obtain approvals required to permit it to recover and process oil sands and are costs directly 

attributable to the Project. The DRC recommends that the costs be allowed. 

Plant 29 Construction Costs 

[279] A majority of the DRC concludes that a not-insignificant portion of Plant 29’s services are 

directly, but not solely, attributable to the Royalty Project and recommends that the Plant 29 

Construction Costs be allowed and determined in accordance with BROAM. 

Research 

[280] The DRC concludes that the claimed costs for research are for RDA and recommends that 

the claimed research costs be allowed. 
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EUB Administration Fees 

[281] The DRC concludes that the Imperial Order is distinguishable on its facts and recommends 

that Syncrude’s EUB Administration Fees be allowed costs. 

Membership Fees 

[282] The DRC recommends that costs claimed for membership fees, including those in 2005 

for the Fort McMurray Chamber of Commerce, be allowed costs. Fort McMurray Chamber of 

Commerce membership fees for later years are subject to establishing whether or not the De-

partment had relevant information during the audit process as described in paragraph [258]. 

Employee Related Costs 

[283] The DRC recommends that SHEAP costs be allowed costs for all years. 

[284] The DRC recommends that Fort McMurray Chamber of Commerce gift certificate costs be 

allowed subject to establishing whether or not the Department had relevant information during 

the audit process as described in paragraph [273]. 

BROAM 

[285] Not all of the costs that the DRC recommends be allowed are attributable only to the 

Royalty Project and BROAM should be used in the appropriate circumstances.  

 

All of which is respectfully submitted this 10th day of December 2018. 

 

 

 
     

Jim McCartney  Gerald Ghikas QC  Peter Taschuk QC 

 

Jim McCartney
Signature
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[281] The DRC concludes that the Imperial Order is distinguishable on its facts and recommends
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partment had relevant information during the audit process as described in paragraph [258].

Employee Related Costs

[283] The DRC recommends that SHEAR costs be allowed costs for all years.
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