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Introduction 

Authorization requirements under the Water Act must be applied to persons who are undertaking an 

activity or commencing/continuing a diversion of water in Alberta.  Where excavations into the ground are 

proposed and may collect and hold water or where this impounded water is used, an authorization under 

the Water Act will be required unless the activity or diversion of water is exempted or excepted by the 

legislation.  Typically, excavations into the ground that trigger Water Act authorizations are dugouts, 

borrow pits, sand and gravel pits, or other pits/excavations that may be created following resource 

extraction.  

One cannot always assume that an excavation will collect and hold water.  A dugout is designed and sited 

for that purpose, however this is usually not the case for borrow pits or other pits which are sited and 

designed for other purposes.  Discussions need to take place with the proponents of these projects to 

determine whether the proposed borrow pit or pit will collect and retain water and, if not intended, what 

design elements could be incorporated to prevent this from occurring. 

This document was written to provide guidance to Water Act approval writers when responding to 

inquiries or applications for Water Act approvals or licences for dugouts, borrow pits or other 

pits/excavations. Other excavations that may be created for the sole purpose of drainage, flood control, 

erosion control, or channel realignment are not addressed by this Guide. 

Also not addressed by this guide is the issue of whether evaporative loss is considered a “diversion of 

water” under the Water Act.  This issue will be addressed in a subsequent guide that will work in concert 

with this guide. 

Definitions 

The following definitions will be used for the purpose of this Guide 

Dugout: The term “dugout” is not defined in the Water Act or the Water (Ministerial) Regulation.  The 

normal meaning of the word “dugout”, the use of the term in other legislation, and the use of the term in  
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the Water (Ministerial) Regulation support the meaning of the term “dugout” as being an excavation that 

holds water for farm (agricultural) use. 

For the purpose of this Guide a “dugout” is considered as an excavation that holds water for farm use.  

Farm use includes using the dugout as a source of water for activities on the farm such as household 

supply (following the necessary treatment), producing livestock, gardens, crop production or pesticide 

spraying.   

If an excavation is constructed and used to supply water for farm use, but is also used for another 

purpose (oil and gas, fire-fighting), it is still considered a “dugout” and is subject to authorizations required 

under the Water Act and to the exemptions in the Water (Ministerial) Regulation. 

Borrow Pit: The term “borrow pit” is not defined in the Water Act or Water (Ministerial) Regulation.  It is 

an excavation made to provide soil materials for construction of infrastructure (usually a road bed) at 

another location.  The term “borrow excavation” is defined in the Activities Designation Regulation under 

the Environmental Protection and Enhancement Act (EPEA) and is consistent with this meaning.  A 

borrow excavation is considered as specified land, and is therefore subject to the reclamation 

requirements of EPEA. 

For the purpose of this Guide, a “borrow pit” is defined as an excavation made to provide soil materials for 

construction at another location. 

A borrow pit is not usually an excavation intended to hold water, nor would it be excavated into the 

shallow groundwater.  This would be contradictory to its purpose of providing materials of suitable 

moisture content for construction.  If, however, a borrow pit impounds water following excavation, whether 

intentionally or not, an authorization under the Water Act may be required.  There are no exemptions 

under the Water (Ministerial) Regulation for borrow pits.  It is the Director’s decision on whether the 

borrow pit meets the definition of an activity under the Act. 

A proponent may know at the outset that a borrow pit will eventually become an excavation that will hold 

water for farm use (as a dugout) and may have an arrangement with a farmer for this to occur.  The siting 

of the borrow pit may even be located strategically to collect water for this purpose.  If this is the case, a 

complete application for an approval and licence (if a continued diversion will occur) should be made to 

ESRD.  ESRD could then make a decision on whether the borrow pit could be considered as a dugout, 

and be subject to the exemptions in the legislation.  Documentation, such as an agreement between the 

applicant and a farmer, should be included with the application to confirm the end use of the borrow pit. 

Pit / End-pit Lake:  The term “pit” is not defined in the Water Act or Water (Ministerial) Regulation.  The 

term is defined in EPEA as an excavation in the surface made for the purpose of removing sand, gravel, 

clay or marl, but does not include a mine or quarry.   

For the purpose of this Guide: 

 the EPEA definition for “pit” will be used; and  

 an “end pit lake” is a body of water that is created by and remains after the construction of a pit. 
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Similar to a “borrow pit”, a pit is not an excavation intended to hold water for farm or agricultural use so it 

cannot be considered a dugout.  It is common to see pits that have been excavated below the water table 

and have exposed the groundwater.  Pits may also intercept and impound surface water flows.  “End pit 

lakes” are often permanent features of pits that remain following reclamation of certain industrial activities. 

 

Authorizations Required under the Water Act for Dugouts, Borrow Pits and Pits/Excavations 

The Water Act requires that an approval be obtained by a person who wishes to conduct an “activity” and 

that a licence be obtained by a person who wishes to commence or continue a “diversion of water”, 

unless excepted or exempt by the legislation.  For convenience, Appendix I provides the definitions for 

these terms from the Water Act. 

In deciding whether an approval or licence is required, an approval writer must review the proposed 

project to see if it is an activity or a diversion of water or both.  It is the functional outcome of the project 

that determines whether it is an activity and/or a diversion of water.   

If the functional outcome of the creation of a borrow pit or pit is the alteration of flow, level or location of 

water flow, the retention of precipitation or runoff water, the use of the water, or the exposure of 

groundwater, the Water Act will apply and, subject to the exemptions in the Act and Water (Ministerial) 

Regulation, will trigger the need for an authorization in the form of an approval, licence, or both i.e. a 

licence following an approval. 

The proponent needs to determine whether or not the proposed excavation will alter water flow, level or 

location, or will create a diversion of water.  The proponent will then need to provide supporting 

information to the department.  The proponent should be made aware that if it is not the functional 

outcome of the project to alter water flow or location or to capture or retain water, then measures need to 

be taken to prevent this from occurring.  If such measures cannot be incorporated into the project siting or 

design, then the appropriate authorization under the Water Act will need to be obtained.   

The approval writer should review the exceptions set out in the legislation starting with those set out in the 

Act.  

The definition of activity does not include activities conducted by a licensee in works owned by the 

licensee.  Section 36(3) of the Act exempts certain types of activities from the requirement of an approval. 

The definition of diversion of water excepts certain types of diversions of water from being considered a 

diversion, i.e. if the sole purpose of the diversion is “… of removing an ice jam, drainage, flood control, 

erosion control or channel realignment…”.  Section 49(2) exempts certain types of diversions of water 

from the requirement for a licence.  

The Water (Ministerial) Regulation, Schedules 1, 3 and 4, provides exemptions to the requirement to 

obtain an approval or a licence.  There are limited exceptions for a licence for dugouts and for the 

dewatering of sand and gravel sites (Schedule 3) and an exemption for the temporary diversion of water 

in the Green Area (Schedule 4).  

There are limited exceptions for an approval for dugouts and landscaping, the latter of which could apply 

to small excavations used in country residential settings (Schedule 1).  There are no exemptions for 

borrow pits, pits or other similar excavations.   
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For convenience, the exemptions from approvals or licences, as indicated in the Water Act and Water 

(Ministerial) Regulation, are provided in Appendix II. Because legislation can be amended from time to 

time, it is important for the approval writer to read and apply the wording of the most current version of the 

regulation.   

 

Activity 

If the functional outcome of a project is a change to land, water or a water body such that it meets the 

definition of an “activity” under section 1(1)(b) of the Water Act, then an approval is required (see section 

36(1) of the Water Act) unless exempt or already contemplated in a licence.  If, for example, a borrow pit 

or pit alters flow or location of surface water from surrounding lands or results in the exposure of 

groundwater (alters the flow or level or location), this would meet the definition of an activity and an 

approval would be required.  If excavation of a borrow pit or pit results in the exposure of groundwater 

during construction (alters the flow or level or location) it may be necessary to cease operations until the 

required authorizations are obtained. If construction of the borrow pit or pit is complete and it has resulted 

in the exposure of groundwater (which was not intended), then the Director will need to determine what 

further action may be needed to ensure compliance with the legislation. 

If the project is a dugout, then the requirement for an approval would be subject to the exemption 

described in Schedule 1 of the Water (Ministerial) Regulation.   

 

Diversion 

If the functional outcome of an excavation is a “diversion of water” under section 1(1)(m) of the Water Act, 

such that it results in impoundment, storage, consumption or the taking or removal of water for any 

purpose, then a licence is required (see section 51(1)(b) of the Water Act) unless it is exempt, it is for the 

sole purpose of drainage, flood control, removing an ice jam, etc., or it is  otherwise authorized under the 

Act. 

Of the terms used in the “diversion of water” definition, “impoundment” is most relevant to the excavations 

discussed in this Guide.  “Impoundment” is not defined in the Water Act or Water “Ministerial” Regulation, 

therefore the normal meaning of the word is used. 

Impoundment:  For the purpose of this Guide, “impoundment” means the collection and confinement of 

water.  An excavation may impound water if it collects and confines precipitation, runoff or groundwater.   

If an excavation intercepts the water table, the groundwater is not impounded (collected or confined) if it 

continues to flow through and back into the ground.  If, however, the groundwater is exposed and is 

collected so that any of it does not flow back into the ground, or is confined to the extent that it will impact 

other users or the aquatic environment, then this would be an impoundment.  Further, if an excavation 

collects surface water or runoff and confines it to the extent that it will impact other users or the aquatic 

environment, this is an impoundment. 

If a project intercepts the water table so that it results in exposure of the groundwater such that the water 

is impounded, stored, consumed, taken, or removed for any purpose then this is a diversion and a licence 

is required unless that purpose is solely for drainage, ice jam removal, flood control, etc.  In this case, the 

proponent will need to provide information to support whether or not the intercepted groundwater is a 
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diversion of water.  Hydrological analysis may be required to show whether or not the intercepted 

groundwater is flowing freely into the groundwater regime and is not being impounded so as to affect 

other users or the aquatic environment.   

If the project creates a dugout, then the requirement for a licence is subject to the exemption described in 

Schedule 3 of the Water (Ministerial) Regulation.   

If the project is a borrow pit excavation, and if the borrow pit impounds water, this is a diversion and a 

licence is required.  There are no exemptions for borrow pits in the Water (Ministerial) Regulation.  The 

same would apply to a pit where an end pit lake is created during and following the extraction of the 

resource.  For an end pit lake resulting from construction of a sand and gravel pit, there is no exemption 

from licensing if a diversion of water results from its construction. 

There is only a limited exemption for dewatering a sand and gravel site and that is described in Schedule 

3 of the Water (Ministerial) Regulation. 

 

Activity Followed by Continued Diversion of Water 

If a person conducts an activity that will result in the continued diversion of water over the long term, an 

approval will be required followed by a licence for the continued diversion.  An approval for an activity can 

authorize the diversion of water but only a temporary diversion of water (Section 38(4) of the Water Act).  

An approval authorizing the temporary diversion of water does not provide any priority with respect to that 

water (Section 38(5) of the Water Act) so a licence needs to be in place.  

A licence must be in place for the long term continued diversion of water, to provide a priority to that 

diversion in order to protect other licensees within the system.  If, for example, an end pit lake is created 

by the impoundment of water as the result of a sand and gravel operation, that diversion could affect other 

licensees by affecting the availability of water within the aquifer or downstream.  Those other licensees 

are protected in times of shortage as a result of the priority assigned via the licence.   

In closed basins, new licences cannot be issued for the diversion of surface water unless they are made 

for one of the purposes for which reserved water can be allocated under an Order, such as the Bow, 

Oldman and South Saskatchewan River Basin Water Allocation Order.  With the exception of exempted 

dugouts or exempted dewatering activities in sand and gravel operations, the diversion of water caused 

by an excavation could only be licensed as a result of an allocation being transferred from another 

licensee within the basin.   

In a closed basin, a temporary diversion of water authorized by an approval may be allowed depending on 

the wording of the approved water management plan and any associated crown reservation. 

Table 1 below provides a summary the authorizations required and exemptions that exist under the Water 

Act for dugouts, borrow pits and pits. 
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Table 1: Authorizations Required under the Water Act for Dugouts, Borrow Pits and Pits  

Operation 

Intent 

Stage Resulting Functional 

Outcome of the 

Operation 

Authorization Required if 

Functional Outcome Occurs 

Dugout – intent is 

to provide water 

supply for farm 

purpose. 

Construction Alters or may alter flow, level or 

location of water for farm 

purposes. 

 

Approval – Exemptions
*
 may apply (dugout).  

 

 Post Construction Impoundment, consumption,  

taking or removal of water for  

farm purposes. 

Licence – Exemptions
**
 may apply (dugout). 

 

Volume Licenced - Initial filling then yearly use 

plus losses. 

 

Borrow Pit – intent 

is to provide a 

source of earthen 

material.  Impact on 

water may or may 

not occur. 

Borrow Removal Alters or may alter flow, level or 

location of water by collecting 

runoff or groundwater. 

 

Approval – No exemptions. 

 

Borrow Pit cont’d Borrow Removal 

Completed, 

Reclamation or  

Post Reclamation 

Impoundment, consumption, 

taking, or removal of water by 

collecting runoff, groundwater 

or precipitation. 

 

Licence – No exemptions.  

 

Volume Licenced - Volume impounded, then 

yearly use plus losses. 

  Impoundment, consumption, 

taking, or removal of water for 

farm purposes (prior 

agreements in place with 

farmer). 

 

Licence – Exemptions
**
 may apply (dugout). 

 

Volume Licenced – Volume impounded, then 

yearly use plus losses. 

Pit – intent is to 

provide sand, 

gravel, clay or marl 

resource.  Impact 

on water may or 

may not occur. 

Resource removal 

 

Alters or may alter flow, level or 

location of water, including 

excavation into groundwater.  

 

Approval – No exemptions. 

 

  

Operation During 

Resource 

Removal 

 

Wash/Settling/Dust 

Suppression pond construction 

– Alters or may alter flow, level 

or location of water. 

 

Approval – No exemptions. 
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Gravel Washing –  

Impoundment, consumption, 

taking, or removal of water. 

 

Licence – No exemptions.   

 

Volume Licenced - Initial filling then yearly use 

plus losses. 

 

  Dust Suppression –  

Consumption, taking or removal 

of water. 

 

Licence – No exemptions.  

 

Volume Licenced - Initial filling then yearly use 

plus losses. 

 

  Dewatering – Alters or may 

alter flow, level or location of 

water. 

 

Approval – No exemptions. 

 

Pit cont’d  Dewatering a clay or marl pit – 

removal of water. 

Licence – No exemptions. 

 

Volume Licenced - Volume removed 

 

  Dewatering a sand and gravel 

pit – removal of water 

Licence – Exemptions
***

 may apply. ( 

 

Volume Licenced - Volume removed if 

exemptions do not apply. 

 

 

 Reclamation/Post 

Reclamation – 

wet pit 

(excavation into 

groundwater 

source) 

End Pit Lake - Impoundment, 

consumption, taking, or removal 

of water.     

 

Licence – No exemptions.  

 

Volume Licenced - Initial filling then yearly use 

plus losses. 

 

  End Pit Lake – Impoundment, 

consumption, taking, or removal 

of water for farm purposes 

(prior agreements in place with 

farmer). 

 

Licence – Exemptions
**
 may apply (dugout).   

 

Volume Licenced - Initial filling then yearly use 

plus losses. 
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 Reclamation/Post 

Reclamation – dry 

pit (no excavation 

into groundwater) 

Impoundment, consumption, 

taking, or removal of water. 

Licence – No exemptions.   

 

Volume Licenced - Initial filling then yearly use 

plus losses. 

Pit  cont’d  Impoundment, consumption, 

taking, or removal of water 

(farm use). 

 

Licence – Exemptions
**
 may apply (dugout).   

 

Volume Licenced - Initial filling then yearly use 

plus losses. 

Small Ornamental 

Ponds – intent is to 

provide a water 

feature. 

Construction Alters or may alter flow, level or 

location of water. 

 

Approval – Exemptions**** may apply 

(landscaping). 

 Operation Impoundment, removal 

consumption or taking of water. 

 

 

Licence – No exemptions. 

 

Volume Licenced - Initial filling then yearly use 

plus losses. 

Stormwater 

Detention/Retention 

Ponds – intent is to 

manage stormwater 

Construction Pond – water detained Refer to Policy (Appendix III) 

 Operation Pond – Impoundment of water Refer to Policy (Appendix III) 

  Pond – Impoundment of water 

Consumption or taking of water 

Refer to Policy (Appendix III) 

 

* 
Water Ministerial Regulation, Schedule 1(2)(l) – see Appendix 2 

** 
Water Ministerial Regulation, Schedule 3(1)(c) – see Appendix 2 

*** 
Water Ministerial Regulation, Schedule 3(1)(f) – see Appendix 2 

**** 
Water Ministerial Regulation, Schedule 1(2)(d) – see Appendix 2 

 
 

Original signed by:  Date: June 19, 2015 

Heather von Hauff 
Executive Director 
Policy Integration Branch 
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Appendix I 

Water Act Definitions, Exemptions and Exceptions 

 

1(1) In this Act,… 

(b) “activity” means 

 (i) placing, constructing, operating, maintaining, removing or disturbing works, maintaining, removing 
or disturbing ground, vegetation or other material, or carrying out any undertaking, including but not 
limited to groundwater exploration, in or on any land, water or water body, that 

 (A) alters, may alter or may become capable of altering the flow or level of water, whether 
temporarily or permanently, including but not limited to water in a water body, by any means, 
including drainage, 

 (B) changes, may change or may become capable of changing the location of water or the direction 
of flow of water, including water in a water body, by drainage or otherwise, 

 (C) causes, may cause or may become capable of causing the siltation of water or the erosion of 
any bed or shore of a water body, or 

 (D) causes, may cause or may become capable of causing an effect on the aquatic environment; 

 (ii) altering the flow, direction of flow or level of water or changing the location of water for the 
purposes of removing an ice jam, drainage, flood control, erosion control or channel realignment or 
for a similar purpose; 

 (iii) drilling or reclaiming a water well or borehole; 

 (iv) anything defined as an activity in the regulations for the purposes of this Act 

  but does not include an activity described in subclause (i) or (ii) that is conducted by a licensee in a 
works that is owned by the licensee, unless specified in the regulations; 

… 

(m)“diversion of water” means 

 (i) the impoundment, storage, consumption, taking or removal of water for any purpose, except the 
taking or removal for the sole purpose of removing an ice jam, drainage, flood control, erosion 
control or channel realignment, and 

 (ii) any other thing defined as a diversion in the regulations for the purposes of this Act; 
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Division 1 
Approvals 

Approval required 

36(1)  Subject to subsection (2), no person may commence or continue an activity except pursuant to an approval 
unless it is otherwise authorized under this Act. 

(2)  No person shall commence or carry out an activity that is designated in the regulations as an activity in respect 
of which notice must be provided to the Director unless that person provides notice to the Director, in accordance 
with the regulations, of the intention to commence the activity or to carry out the activity. 

(3)  A person who commences or continues an activity 

 (a) that is designated in the regulations as exempt from the requirement for an approval or is part of a class 
of activities that is designated in the regulations as exempt from the requirement for an approval, 

 (b) that is an activity or part of a class of activities within an area of the Province that is designated in the 
regulations as an area where an approval is not required for that activity or class of activities, or 

 (c) that is an activity or part of a class of activities that is designated in the regulations as an activity or class 
of activities that does not require an approval but that must be carried out in accordance with the 
regulations, 

is not required to obtain an approval under this Act. 

(4)  An activity and class of activities described in subsection (3)(c) must be carried out in accordance with the 
regulations. 

Licence required 

49(1)  Subject to subsection (2), no person shall 

 (a) commence or continue a diversion of water for any purpose, or 

 (b) operate a works,  

except pursuant to a licence unless it is otherwise authorized by this Act. 

(2)  A person who commences or continues the diversion of water or operates a works 

 (a) for household purposes in accordance with section 21, 

 (b) pursuant to a registration, 

 (c) pursuant to an approval, 

 (d) that is designated or is part of a class of diversions or works that is designated in the regulations as 
exempt from the requirement for a licence, or 

 (e) that is in an area of the Province that is designated in the regulations as an area where a licence is not 
required for that diversion or operation of works or that class of diversions or operation of works,  

is not required to hold a licence for that diversion of water or operation of works 
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Appendix II 

Water (Ministerial) Regulation exemptions 

 

Approval exemption 

2(1) An activity described in Schedule 1 is exempt from the requirement for an approval. 

... 

Schedule 1  
 

Activities that are Exempt from the  
Requirement for an Approval 

 

2 The following activities are exempt from the requirement for an approval: 

… 

 (d) landscaping except where 

 (i) it is in or adjacent to a watercourse frequented by fish or in a lake or a 
wetland, or 

 (ii) it changes the flow or volume of water on an adjacent parcel of land or 
adversely affects an aquatic environment; 

… 

 (l) placing, constructing, maintaining or filling in a dugout except where the 
dugout 

 (i) is located in a watercourse frequented by fish or in a lake or a wetland, 

 (ii) is located in a watercourse, lake or wetland in an area that is subject to a 
reservation by order of the Minister under section 35 of the Act or that is 
subject to a Director’s decision under section 53 of the Act, 

 (iii) would change the flow of water on an adjacent parcel of land, 

 (iv) has a capacity greater than 2500 cubic metres in volume, 

 (v) is located in the same watercourse and parcel of land as an existing dugout, or 

 (vi) is restricted by an approved water management plan; 

 

Licence exemption 

5(1) A diversion of water or operation of a works described in Schedule 3 is exempt from the requirement for a licence. 

(2) A diversion of water or operation of a works described in Schedule 4 that is commenced or continued in the area of the 

Province designated under Schedule 4 is exempt from the requirement for a licence. 
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Schedule 3  
 

Diversions of Water or Operations of Works that are  
Exempt from the Requirement for a Licence 

 

1 The following diversions of water and any operations of works associated with those diversions do 

not require a licence: 

… 

 (c) a diversion of water from a dugout except where 

 (i) the dugout is located in a watercourse frequented by fish or in a lake or a wetland, 

 (ii) the dugout is located in a watercourse, lake or wetland in an area that is subject to a reservation by 
order of the Minister under section 35 of the Act or that is subject to a Director’s decision under 
section 53 of the Act, 

 (iii) water is pumped into the dugout, 

 (iv) the dugout has a capacity greater than 12 500 cubic metres in volume, 

 (v) the total diversion of water from the dugout is greater than 6250 cubic metres per year, or 

 (vi) the diversion of water is restricted by an approved water management plan; 

… 

 (f) a diversion of water for the purpose of dewatering a sand and gravel site or construction site if 

 (i) the water diverted as a result of the dewatering is 

 (A) moved into and retained in an on-site pit, without using the water, or 

 (B) diverted back into a water body without using the water, if the water is equal to or of the same 
quality as the water that was originally diverted, 

 (ii) the dewatering site, the water body and the on-site pit referred to in subclause (i) are hydraulically 
connected,  

 (iii) there is no adverse effect on the aquatic environment or on a household user, licensee or traditional 
agriculture user, and 

 (iv) in the case of a construction site,  

 (A) there is no adverse effect on any parcel of land, and 

 (B) the maximum duration of the dewatering operation is 6 months or less for the entire 
construction project; 



 

May 19, 2015   Guide to Water Act Authorizations Required for Dugouts, Borrow Pits  

and other types of Pits/Excavations, ESRD Water Quantity, 2015 No. 2 

© 2015 Government of Alberta 

Page 13 of 17 

 

 

Schedule 4  
 

Diversions of Water or Operations of Works  
Within Designated Areas of the Province for  

Which a Licence is not Required 

 2   A temporary diversion of water and use of up to 5000 cubic metres of water in the Green Area if the 
diversion of water and use is made in accordance with the conditions and the time period specified in the 
applicable surface disposition issued by the Department and any specific instructions from the local Forestry 
Office of the Department but does not include the diversion of water for hydrostatic testing. 
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Appendix III 

 
Interim AP Authorizations Required under the Water Act for the Use of Storm Drainage 
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 Original signed by:  

Todd Aasen, P. Eng 
District Water Approvals Manager 
On behalf of the Approvals Managers Committee 


