
ALBERTA

Report and Recommendations

of the

2006 ALBERTA JUDICIAL COMPENSATION

COMMISSION

PRESENTED TO THE

MINISTER OF JUSTICE AND

ATTORNEY GENERAL AND

THE ALBERTA PROVINCIAL

JUDGES' ASSOCIATION

August 14, 2006



TABLE OF CONTENTS

PAGE

1. JURISDICTION AND APPOINTMENT OF THE COMMISSION 1

2. ROLE OF THE COMMISSION 2

3. SCOPE AND CONDUCT OF THE INQUIRY 2

4. SALARIES 4

5. PENSIONS 6

6. PART-TIME JUDGES 7

7. OTHER BENEFITS 8

8. CRITERIA 8

9. LONG TERM DISABILITY: SUBMISSION OF JUDGE LANDERKIN

i. Background 14

ii. Analysis 16

10. RECOMMENDATIONS 19

Appendices:

A. Alberta Provincial Judges Compensation Commission Regulation (111/06)

B. Schedule 1 of the Provincial Court and Judges and Masters in Chambers
Compensation Regulation



REPORT AND RECOMMENDATIONS OF THE 2006 JUDICIAL COMPENSATION COMMISSION

1) JURISDICTION AND APPOINTMENT OF THE COMMISSION

The 2006 Alberta Judicial Compensation Commission ("2006

Commission") was established pursuant to the Alberta Provincial Judges

Compensation Commission Regulation 111/2006 (the "Regulation"). The

Regulation was passed by Order in Council pursuant to the Judicature Act c.J-2,

RSA 2000 on May 10, 2006. The Judicature Act, under section 42, requires that

the remuneration and benefits to be paid to provincial court judges ("Judges")

and masters in chambers ("Masters) be reviewed by a judicial compensation

commission. The judicial compensation commission makes recommendations

with respect to any changes on remuneration and benefits in accordance with the

Regulation.

On May 16, 2006, pursuant to section 3 of the Regulation, The

Honourable Ron Stevens QC, Minister of Justice and Attorney General,

appointed John Moreau QC as the sole Commissioner of the 2006 Commission.

This is the fourth judicial compensation commission. The three previous

commissions presented their reports to the Minister on the following dates: June

19,1998; July 31,2000 and February 5,2004.

The Minister of Justice and Attorney General (the "Minister") was

represented in these proceedings by David Kinloch. Mr. Kinloch was assisted in

the preparation of his brief by Kate Bridgett. The Alberta Provincial Court Judges'

Association (the "Association") was represented by Bradley Nemetz QC.

1



REPORT AND RECOMMENDATIONS OFTHE 2006 JUDICIAL COMPENSATION COMMISSION

2) ROLE OF THE COMMISSION

The role of the Commission is set out at section 2 of the Regulation:

2 (1) The Commission must make recommendations respecting the
compensation of Judges.

(2) The Commission must determine issues relating to compensation
independently, effectively and objectively.

(3) The Commission is to contribute to maintaining and enhancing the
independence of the court and the judges through the inquiry process and
its report.

The 2003 Commission captured the essence of the role of a judicial

compensation commission at p. 22 of its report:

The role of the 2003 Commission is set out in section 2 of the Regulation.
This 2003 Commission must clearly make recommendations respecting
the compensation of judges. This 2003 Commission must clearly
determine issues relating to compensation independently, effectively and
objectively. This 2003 Commission must contribute to maintaining and
enhancing the independence of the court and the judges through the
inquiry process and its report. Our constating Regulation mandates this.
All of the weight of the constitutional authority mandates this.

3) SCOPE AND CONDUCT OF THE INQUIRY

The Commission is required to conduct an inquiry. The scope and conduct

of the inquiry is set out at section 6 of the Regulation:

6. The Commission must conduct an inquiry respecting:

(a) the appropriate level of compensation for judges sitting full or part time or
on a supernumerary basis,

(b) the appropriate design and level of judges' pension benefits of all kinds,
the appropriate level and kinds of benefits and allowances of judges, and

(c) any other issues relevant to the financial security of the judges that the
Commission agrees to resolve.
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REPORT AND RECOMMENDATIONS OF THE 2006 JUDICIAL COMPENSATION COMMISSION

The Regulation, at section 12, requires that the Commission meet with the

Minister and the Association to address any preliminary matters in advance of its

inquiry. In that regard, the Commission met with Mr. Nemetz QC on behalf of the

Association and Mr. Kinloch on behalf of the Minister and a public hearing date

was agreed to for June 15, 2006. The deadline for written submissions was set

for June 12, 2006. Public notice of the hearing and the deadline for submissions

was published in the leading Edmonton and Calgary newspapers on June 1,

2006.

Written briefs were submitted by the Minister and the Association. In

addition, David R. Haigh QC and Laura C. Snowball submitted a written brief on

behalf of Judge Hugh Landerkin, a Judge of the Provincial Court of Alberta. The

Commission also received letter submissions from the Canadian Bar Association,

Alberta; the Canadian Taxpayers Federation as well the following individuals:

Doug Whitehall of Red Deer Alberta and Hans J. Hahn of Spruce Grove Alberta.

All of the briefs and letter submissions were submitted to the Commission by the

June 12, 2006 deadline and are available on the Government of Alberta website.

Oral presentations were made to the 2006 Commission as scheduled on

June 15,2006 at the Calgary Court House, 611-4th Street S.W., Calgary, Alberta.

After opening procedural remarks by the Commission, Mr. Kinloch made oral

submissions on behalf of the Minister followed by Mr. Nemetz on behalf of the

Association. Leave was then granted to Ms. Snowball to present an oral
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REPORT AND RECOMMENDATIONS OF THE 2006 JUDICIAL COMPENSATION COMMISSION

submission on behalf of Judge Landerkin. One individual member of the public,

Robert Middleton from Medicine Hat, Alberta, was also granted leave to make an

oral submission to the Commission. The proceedings concluded with final reply

submissions from Mr. Kinloch and Mr. Nemetz.

4) SALARIES

By way of background, it is worth noting that the recommendations of the

previous 2003 Commission regarding salary levels were rejected by the

Minister.' The Minister, in that regard, determined that the following salaries

recommended by the 2003 Commission for the three year period beginning April

1,2003, could not be justified:

April 1,2003 to March 31,2004- $200,000 per annum
April 1, 2004 to March 31, 2005- $210,000 per annum
April 1,2005 to March 31,2006- $220,000 per annum

On April 15, 2004, the Lieutenant Governor in Council passed OC

161/2004. OC 161/2004 set out the compensation for Judges and Masters for the

period April 1, 2003 to March 31, 2006. It also set out the reasons why the

Minister rejected the salary recommendations of the 2003 Commission for the

three year period beginning April 1; 2003. The salary amounts provided for in OC

161/2004 are:

April 1, 2003 to March 31, 2004: $186,000 per annum
April 1, 2004 to March 31, 2005: $193,000 per annum
April 1,2005 to March 31,2006: $200,000 per annum

1 The Minister also rejected the per diem rates recommended for a supernumerary judge of the Provincial
Court of Alberta and the amount to be paid by way of costs to the Association for submissions to the
Commission.
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The Association applied for Judicial Review of OC 161/2004. As noted in

the Minister's brief before the 2006 Commission, Justice MacCallum of the Court

of Queen's Bench of Alberta ordered on August 20, 2004 that the Minister

reconsider the 2003 Commission's salary recommendations. His direction in that

regard reads as follows:

[144] My direction is: the Minister has 90 days to reconsider the
report's recommendations and to justify its rejection on the grounds
of exceptional circumstances. If it does not do so, the report's
recommendations on salary, supernumerary judges' per diem and
costs will become effective.i

The Minister did not provide further reasons within the 90 day period. The

Association then appealed Justice MacCallum's decision and the Minister cross-

appealed. (Neither the Appeal nor the Cross-Appeal has been argued before the

Court of Appeal of Alberta). The Minister also applied for a stay of Justice

MacCallum's Order but was unsuccessful. In the interim, the Minister has been

paying Judges and Masters in accordance with the Order of Justice MacCallum

and the salary recommendations of the 2003 Commission.

The Minister and the Association jointly submitted to the 2006

Commission that the salaries being paid for the three year period ending March

31, 2006 should be the permanent salaries; that is, the salaries for the three year

period beginning April 1, 2006 remain at the 2005/2006 level of $220,0003 for

Judges and Masters.

2 See: Alberta Provincial Judges' Association v. Alberta 2004 ABQB 611
3 The increases for the Assistant Chief Judge and Chief Judge were agreed to at $227,500 and $235,000
respectively.

5



REPORT AND RECOMMENDATIONS OF THE 2006 JUDICIAL COMPENSATION COMMISSION

5) PENSIONS:

Neither the Minister nor the Association disputed the recommendations of

the 2003 Commission on the issue of pensions. Again by way of background,

the Minister pointed out in its brief to the 2006 Commission that Judges and

Masters belong to two separate pension plans: the "Registered Plan" and

"Unregistered Plan." For judicial service before 1992, pension benefits are

funded and registered under the Income Tax Act as a Registered Pension Plan.

Due to changes in the Income Tax Act, which took effect on January 1, 1992

imposing a salary cap for registered pension plans, pension contributions are

directed to the Registered Plan until the salary cap is reached. Once the salary

cap is reached, pension contributions are directed into the Unregistered Plan.

Judges pension contributions were 9% of their salaries from April 1, 1998 until

March 31, 2000. Pension contributions since April 1, 2000 are 7%, with the

Minister funding the balance. A full pension equals 70% of salary. A Judge may

retire without penalty at the end of the year in which the Judge turns 69 or at age

60 or greater if the Judge's age plus years of judicial service total at least 80

(known as the "80 factor"). The annual accrual rate is 2% before April 1, 1998,

then 2.67 % until March 31, 2000 and 3% after March 31, 2000.4 The pension

benefits on retirement are calculated as follows:

(i) for service before March 31, 1998, 2% of the average salary
during the best 5 consecutive years multiplied by the number of
years of pensionable service;

4 The 2003 Commission recommended the current accrual rate of 3.0% and the 70% ofthe best three years
of salary. In doing so, it adopted the pension recommendations of the 2000 Commission as agreed to by the
Minister and the Association in a joint submission to the 2000 Commission.
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(ii) for service on and after April 1, 1998 until March 31. 2000,
2.67% of the average salary during the best 3 consecutive years
multiplied by the number of years of pensionable service and;

(iii) for service on and after April 1, 2000, 3% of the average salary
during the best 3 consecutive years multiplied by the number of
years of pensionable service.

The Minister and the Association agreed in their joint submission

recommendations before the 2006 Commission that the pensionable salary

under the current pension plans be calculated for those Judges who retire after

March 31, 2006 by determining the average of the three best consecutive years

of service.

6) PART-TIME JUDGES

The 2006 Commission is the first judicial compensation commission to

consider the part-time judges program. As of October 1, 2005, section 9.24 of the

Provincial Court Act allows for the appointment of a part-time Judge when a full-

time Judge wants to retire and work part-time only, and when the Chief Judge is

prepared to request the appointment to enhance the administration of the court.

Part-time Judges must have attained the age of 60 and have 10 years of

accumulated service as a full-time Judge.

The Minister fixed the compensation for the office of part-time Judge

without a judicial salary commission review but with the express approval of the

Association. Part-time Judges receive their pension benefits and an annual

salary of up to 50% of the annual salary of a full-time Judge. Part-time Judges

are also entitled to participate fully in the Long Term Disability Income (LTDI)
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plan on a prorated basis for those Judges under age 70, in the group life

insurance plan and extended health care plans. They also receive half of the

professional allowance and half of the vacation entitlement of full-time judges.

Part-time judges must serve two 3 month periods sitting on a full-time basis

during each year of their term. The Minister and the Association agreed in their

joint submission recommendations to the 2006 Commission that the part-time

Judges program should continue operating as it has since its inception on

October 1, 2005.

7) OTHER BENEFITS

The other benefits recommended by the 2003 Commission were accepted

by the Minister and were not included in any appeal proceedings. The Minister

and the Association agreed in their joint submission recommendations to the

2006 Commission that those other current benefit plans should continue intact.

Those other benefits include: a professional allowance of $3000 per year, 30

days annual vacation, LTOI benefits, participation in medical/dental/prescription

drug plans, a retirement bonus for every year a Judge sits on the bench prior to

1988, the extra cost of automobile insurance to insure the Judge's vehicle for

business use as well as mileage and other travel expenses. The Chief Judge is

provided with an automobile.

8) CRITERIA

The Commission must consider the criteria set out in section 14 of the

Regulation in making its recommendations. Section 14 reads as follows:
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REPORT AND RECOMMENDATIONS OFTHE 2006 JUDICIAL COMPENSATION COMMISSION

14 The Commission, in making the recommendations in its report,
must consider the following criteria:

(a) the constitutional law of Canada;

(b) the need to maintain the independence of the court and the
judges;

(c) the unique nature of the judge's role;

(d) the need to maintain a strong court by attracting highly
qualified applicants;

(e) the compensation of other judges in Canada;

(f) the growth and decline in real per capita income;

(g) the need to provide fair and reasonable compensation for
judges in light of prevailing economic conditions in Alberta
and the overall state of the economy, including the financial
position of the Minister;

(h) the cost of living and the position of judges relative to its
increases;

(i) the nature of the jurisdiction of the court and masters in
chamber;

U) the level of increases provided to other programs and
persons funded by the Minister;

(k) any other factors relevant to the matters in issue.

Each of the three previous judicial compensation commissions have

considered, as required by Regulation, the criteria set out in the Regulation

establishing their respective commissions. The 2006 Commission has also

considered each of the specific criteria in arriving at its recommendations. The

2006 Commission will deal with the criteria in summary form given its detailed

treatment in the past and bearing in mind the consensus reached by the Minister
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and Association in the level and appropriateness of judicial compensation for the

next three years.

(a)
(b)
(c)
(d)

the constitutional law of Canada;
the need to maintain the independence of the court and the judges;
the unique nature of the judge's role;
the need to maintain a strong court by attracting highly qualified
applicants; 5

As noted in the 2000 Commission report, the Constitution requires that the

judiciary must be independent of the legislative and executive branches of

Government. Judges are unique because they must at all times 'be seen to be

independent in their daily lives. In order to maintain that independence, Judges

must be fairly remunerated. The Association argued in the 2003 Commission that

federally-appointed judges were the most comparable group for determining

remuneration and that the salary of provincial court Judges in Alberta should be

broadly equivalent to federally-appointed judges.

The salary gap between federally-appointed judges and provincial court

judges in Alberta has now been significantly narrowed. The 2006 Commission

agrees with the submission of the Minister that the level of compensation now

being paid to provincial court judges is not significantly lower than that being paid

to federally-appointed judges, such that there is little financial incentive for

prospective candidates not to select the court for which they are best suited. In

the view of the 2006 Commission, salary is no longer a major consideration for a

lawyer in choosing one level of court over the other.

5 The first Alberta judicial compensation commission, the 1998 Commission, was not required to deal with
factor (d): attracting highly qualified applicants. The 2000 and 2003 Commissions were required to do so.
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(e) the compensation of otherjudges in Canada

The following table shows the salaries of judges in the nine other

provinces and two territories as well as federally-appointed judges. The salaries

of judges in Ontario, Manitoba, Newfoundland and New Brunswick have not been

recently reviewed by provincial judicial compensation commissions.

Jurisdiction

British Columbia
Alberta
Saskatchewan
Manitoba
Ontario
Quebec
New Brunswick
Nova Scotia
Prince Edward Island
Newfoundland
North West Territories
Yukon
FEDERAL

Current Salary

$161,250
$220,000
$165,190
$161,257
$213,630
$161,333
$150,706
$172,000
$174,9046

$159,181
$201,766
$195,407
$224,200

The Minister noted in its submission to the 2006 Commission that the

salaries recommended by the 2003 Commission increased the salary of an

Alberta Judge significantly as against every other jurisdiction in Canada, with the

exception of the Federal jurisdiction. The Association noted in its submission that

until such time that there is certainty with respect to the recommendations of the

McLennan Report? regarding the salaries of federally-appointed judges for the

four year period beginning April 1, 2004, it is difficult to make any submission on

6 PEl salaries are fixed as the average renumeration of all Canadian Provincial Court judges.
7 The recommendations of the 2004 Federal Judicial Compensation Commission delivered on May 1,2004
(the "McLennan Report") have not been implemented. Bill C-5l died on the Order Paper in Parliament.
Bill C-5l would have increased the basic federal judicial salary to $240,000 as ofApril 1, 2004 with
indexed increases effective April 1, 2005 (2.2%), 2006 and 2007.
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the extent to which salaries for provincially-appointed judges in Alberta should be

adjusted for the period April 1,2006 to March 31, 2009 beyond the current salary

of $220,000.

The 2006 Commission accepts the submission of both the Minister and

the Association that the current agreed salary of $220,000 for the next three

years is a compromise which reflects the current uncertainty surrounding the

salary to be paid to federally-appointed judges and the public interest in

determining with certainty the salary to be paid to Judges in Alberta for the period

April 1,2006 to March 31, 2009. The fact that the current salary of $220,000 puts

Alberta Judges at the top of the salary list of all the provinces and territories,

coupled with the relatively narrow difference in salary between provincially-

appointed Judges in Alberta and federally-appointed judges, supports the joint

submission of the Minister and the Association on the salary issue.

(f) the growth and decline in real per capita income;
(g) the need to provide fair and reasonable compensation for judges in light of

prevailing economic conditions in Alberta and the overall state of the
economy, including the financial position of the Minister;

(h) the cost of living index and the position of the judges relative to its
increases.

The Minister also noted in its submissions that Alberta had the highest per

capita income in Canada in 2003 ($33,076) and 2004 ($35,005), an increase of

5.8%. Current Alberta Government reports provided to the 2006 Commission

notes that Alberta leads the nation in all economic indicators with the highest real

gross domestic product per capita among all the provinces. High oil prices have

been reflected in high budget surpluses over the last few years. The consumer
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price index in Alberta rose 4.4% in 2003, 1.4% in 2004 and 2.1% in 2005. The

economic outlook for Alberta is that the consumer price index and the rate of

inflation will average 2.2% over the next three years. All this to say that Alberta

remains in an enviable economic position and the salary recommendation of

$220,000 over the next three years reflects Alberta's economic stability.

(i) the nature of the jurisdiction of the court and masters in chambers

As noted in the submission of the Minister, the jurisdiction of the Provincial

Court arises out of the Provincial Court Act and other provincial and federal

statutes such as the Criminal Code. The jurisdiction of the Masters arises from

sections 9 through 11 of the Court of Queen's Bench Act. There have been few

notable changes in the jurisdiction of the Masters and Judges since the 2003

Commission.

U) the level of increases provided to other programs and persons funded by
Minister;

The statistics provided by the Minister in the 2006 submission indicate the

comparative salaries of three groups of employees: senior crown counsel,

members of the Alberta Union of Provincial Employees ("AUPE") and Deputy

Ministers. All three groups received salary increases for the years 2003/04 of

3.5% and 2004/05 of 3.95%. Crown counsel and AUPE bargaining unit members

received a salary increase of 3% in 2005/06 while the salaries of Deputy

Ministers rose 26% to $200,000 in 2005/06. The view of the 2006 Commission is

that the significant increase in the salary of a Deputy Minister to the current

$200,000 is evidence of the Minister's priority to provide a competitive salary in
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order to attract competent people to the most senior Government positions. The

same priority applies to attracting competent lawyers to the judiciary.

9) LONG TERM DISABILITY: SUBMISSION BY JUDGE LANDERKIN

(i) Background

Judge Landerkin was appointed to the Provincial Court of Alberta in

January 1988. He suffered a heart attack in late November 1997. He later

returned to work on a trial basis but, by 1999, was unable to continue with his

regular duties due to his heart condition. He was declared disabled by the

Judicial Council of Alberta in the Fall of 1999 and received 70% of a working

judge's salary. It was only following the 2000 Commission that Judge Landerkin

discovered that he was permanently locked into 70% of his pre-disability 1999

salary and that he would not benefit from any salary increases resulting from the

judicial compensation commission process.

A disabled Judge's LTDI benefits of 70% of pre-disability salary are

adjusted annually for the cost of living. The cost-of-Iiving adjustment is set at

60% of the prescribed annual increase in the cost-of-Iiving. Judges receiving

LTDI benefits do not make pension contributions like working Judges. Disabled

Judges who meet the "80 factor" requirement are entitled to a retirement pension

that is 70% of the best three years of salary he or she would have received if not

disabled. Accordingly, for purposes of calculating retirement pension at 70%

salary, the disabled Judge is deemed to have received full and current judicial

salary throughout the disability period.
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The following provinces and territories calculate a Judge's LTOI benefits

based on the judge's salary as at the date of disability: Alberta, Manitoba,

Newfoundland, Nova Scotia, Prince Edward Island, Quebec and the Yukon.

(Consumer price index protection is provided for in Alberta and the Yukon). The

following provinces calculate LTOI plan benefits based on the current salary of a

sitting judge: British Columbia, New Brunswick, Northwest Territories, Ontario

and Saskatchewan. Federally-appointed judges who are permanently disabled

may retire at full pension (2/3 of salary at date of retirement) with 100% cost-of

living increase.

Counsel for Judge Landerkin submits that the current "two-tier" system is

unfair because it is based solely on a serious physical disability. Counsel also

argues that the current system is discriminatory to the extent that it allows able

bodied judges to benefit from a judicial compensation commission while disabled

judges do not. Counsel for Judge Landerkin further submits that Alberta, a

prosperous province, should ensure that the base salary that is the starting point

for the calculation of a disabled judge's salary keeps pace with the salary paid to

his or her able-bodied colleagues.

Counsel for the Minister, in a Reply brief to Judge Landerkin, noted that

the 1998 Commission, after hearing a submission from the Association that LTOI

salary benefits be based on current judicial salaries, had stated in its report that

the 70% of pre-disability salary rule should remain unchanged. The Association

also requested in oral argument before the 2003 Commission that disability
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benefits should be based on the current salary of sitting judges rather than the

pre-disability salary. The 2003 Commission did not recommend any changes to

the current disability payment structure.

Counsel for the Minister also noted in the Reply brief that disability plans

for public service bargaining unit employees, non-union employees, and

management employees are also based on pre-disability income and are not

indexed. In the end, the Minister submits that linking disability benefits to pre

disability salary is not an issue going to judicial independence. The existing plan

has been approved by previous judicial compensation commissions in Alberta

and does not result in the arbitrary reduction of a judicial salary by the Minister.

(ii) Analysis

As Counsel for the Minister noted in the Reply brief to Judge Landerkin,

this issue is not about whether the Minister can afford to make the 70% payment

based on the current salary of a working judge. It is about what is reasonable and

fair under the circumstances.

LTOI plan benefits, as again noted by the counsel for the Minister, are not

simply a payment of a percentage of salary for Judges who are unable to work

but rather part of a group of benefits available to Judges who are disabled. The

issue here of whether Judges should be paid LTOI plan benefits at 70% of salary

calculated at the time of disability or 70% of a working Judge's current salary

should therefore not be considered in isolation. For example, a Judge who is
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unable to work continues to receive health care benefits. A disabled Judge also

continues to accumulate pension credits but is not required to contribute to the

pension plan as other working Judges are required to do. A disabled Judge also

has the advantage in Alberta of an ongoing cost of living adjustment to his or her

LTOI benefits.

It is not the intent of the 2006 Commission to micromanage the LTOI

benefits payable to disabled Judges. The LTOI plan is an insurance scheme

administered with expertise by the Government of Alberta. It is for this reason

that past judicial compensation commissions have probably elected not to tinker

with this part of the overall benefits plan.

Counsel for the Minister provided extracts of the proceedings before

previous Alberta judicial compensation commissions on this issue. Both the 1998

and 2003 Commissions heard evidence and argument on the LTOI plan but did

not recommend any changes. There is, however, evidence before the 2006

Commission which provides more specific details on how the disability payment

is calculated at the present time in other jurisdictions. In that regard, Judge

Landerkin and the Minister have provided extensive briefs and oral submissions

on this aspect of the LTOI plan in all of the other provinces and territories. That

evidence is of significant value to the 2006 Commission in determining whether

the submission of Judge Landerkin should be accepted or rejected at this time.
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The 2006 Commission does not place significant weight on the disability

scheme offered to federally-appointed judges. They are deemed to have retired

on the date of disability (2/3 of current salary). None of the provincial jurisdictions

offer anything close to that type of benefit. Rather, all of the provinces and

northern territories have opted for either a current salary payment or a pre

disability based payment.

There is an even split in the western provinces. The provinces of

Saskatchewan and British Columbia pay 70% of current salary. Manitoba pays

70% of pre-disability salary with no adjustment for cost of living. Alberta pays

70% of pre-disability salary with an annual cost-of-Iiving top up. The split

continues as we travel east and reach the two largest provinces in the country,

Ontario using current salary and Quebec using pre-disability salary. In the

Maritime Provinces, New Brunswick uses current salary while Nova Scotia uses

pre-disability salary. (PEl has never had to administer a payment of salary to a

disabled judge.) Newfoundland uses pre-disability salary. The north is also split

with the Yukon using the pre-disability salary measurement and the Northwest

Territories using the current salary measurement.

The evidence before the 2006 Commission indicates that almost half of

all the provinces and northern territories in the country have now adopted the

current salary measurement for calculating LTOI benefits. On balance, it is the

view of the 2006 Commission that Alberta, an economically-advantaged

province, should follow their lead and adopt the current salary standard for

18
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calculating LTOI salary benefits payable to a disabled Judge. The 2006

Commission therefore finds that a proper application of the judicial independence

principle, and the other section 14 criteria, leads to the conclusion that the

request of Judge Landerkin to change the method of calculating the LTOI salary

benefit to 70% of current salary is both timely and reasonable.

10) RECOMMENDATIONS

The 2006 Commission has considered all the material submitted and

agrees with the joint proposals of the Minister and the Association. Accordingly,

the 2006 Commission recommends the following:

(i) that the salaries for the Judges and Masters be set for the period
April 1,2006 through March 31,2009, at $220,000;

(ii) that the salary for the Chief Judge be set for the period of April 1,
2006 through March 31,2009 at $235,000;

(iii) that the salary for Assistant Chief Judges be set for the period April
1,2006 through March 31,2009 at $227,500;

(iv) that for the period April 1, 2006 through March 31, 2009,
supernumerary judges be paid $1060 per scheduled sitting day
and, in addition, where a sitting is cancelled with less than 24
hours' notice, the supernumerary Judge who would have held the
sitting be entitled to be paid for that sitting, as well as the
allowances provided for all judges in sections 4 and 5 of the
Provincial Court Judges and Masters in Chambers compensation
Regulation;

(v) that for the period of April 1, 2006 through March 31, 2009, part
time Judges be paid a salary of 50% of the amount payable to a
full-time Judge, but if the aggregate of the part-time Judge's annual
salary and pension benefits payable during a 12-month term of
appointment exceeds the annual salary of a full-time Judge for that
12-month term of appointment, the annual salary payable to the
part-time Judge shall be reduced by the amount exceeded;

(vi) that the part-time Judges program continue operating as it has
been since October 1, 2005;
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(vii) for Judges and Masters retiring on or after April 1, 2006, that the
pension plan for Judges and Masters be enhanced by the adoption of a
universal "best 3 consecutive years" rule when calculating pension
benefits;

(viii) that for the period April 1, 2006 through March 31, 2009 the other
benefits for the Judges and Masters be as provided in the
Compensation Regulation.

The 2006 Commission also makes the following recommendations:

(ix) effective April 1, 2006, that section 8.1, Schedule 2, compensation
Regulation be struck (cost of living increase); and, that section 8(1)
of the Regulation be amended to read:

The benefit amount for a participant whose bodily
injury or illness results in a disability is 70% of the
salary being paid to a participant performing regular
duties, which is effective on completion of the
elimination period.

Respectfully submitted,

~Q~.•
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Definitions

1 In this Regulation,

(a) "Association" means the Alberta Provincial Judges'

Association;

Cb) "Commission" means the 2006 Alberta Judicial

Compensation Commission appointed under section 3;

(c) "compensation" means the salary, pension, including the

contributions of the Government of Alberta and a judge,

benefits and allowances provided to the judges;

(d) "court" means The Provincial Court of Alberta;
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(e) "judges" means, except in section 14(e), the judges of The

Provincial Court of Alberta and the masters in chambers

appointed under the Court ofQueen's Bench Act;

(f) "minister" means any minister of the Crown;

(g) "Minister" means the Minister of Justice and Attorney

General;

(h) "reasons" means an explanation in writing that meets the

justification standard under the Constitution of Canada

used to evaluate decisions of a government to depart from

a recommendation of an independent body regarding

judicial compensation;

(i) "report" means the report of the Commission presented to

the Minister and the Association under section 7 and any

amended report presented to the Minister and the
, ,

Associationunder section 15.

Role of the Commission

2(1) The Commission must make recommendations respecting the

compensation of judges.

(2) The Commission must determine issues relating to

compensation independently, effectively and objectively.

(3) The Commission is to contri?ute to maintaining and enhancing

the independence of the court and the judges throughthe inquiry

process and its report.

Establishment of the Commission

3(1) The 2006 Alberta JUdicial Compensation Commission

consists of one commissioner appointed by the,Minister and agreed

to by the Association.

(2) If the commissioner resigns or is unable for any reason to

discharge his or her responsibilities, the Minister must appoint a

replacement after receiving the agreement of ths-Association in

accordance with subsection (1).

Commission membership

4 Active judges, justices of the peace, members of the Legislative

Assembly, members of other boards and commissions appointed by ,

the Lieutenant Governor in Council or by a minister, persons who
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hold office by way of an appointment by the Lieutenant Governor

in Councilor by a: minister and employees, as defined in the Public

Service Act, may not be members of the Commission.

Commission expenses

5(1) The Crown must pay the Commission all reasonable expenses

incurred by the Commission in conducting an.inquiry and

preparing a report.

(2) The commissioner is entitled to compensation and

reimbursement for expenses as determined by the Minister.

Scope of the inquiry

6 The Commission must conduct an inquiry respecting

(a) the appropriate level of compensation for judges sitting

full or part time or on a supernumerary basis,

(b) the appropriate design and level of judges, pension
-."'- .--,..,..

benefits of all kinds,· .

(c) the appropriate level and kinds of benefits and allowances

of judges, and

(d) any other issues relevant to the financial security of the

judges that the Commission agrees to resolve.

Presentation of the report

7 The.Commission must present a report to the Minister and the

Association at a time determined by the Minister.

Presentation of the report to the Lieutenant Governor in Council

8 Within 120 days o.fthe presentation of a report under section 7

or an amended report under section 15, whichever is the later, the

Minister must place the report before the Lieutenant Governor in

Council, obtain the Lieutenant Governor in Council's decision, and

if any of the recommendations in the report are not accepted,

ensure that reasons are provided.

Effective date

9 The effective date of any recommendations in a report is April

1,2006 and is for the period Aprill, 2006 to March 31, 2009.
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Effect of recommendations

10(1) Subject to subsection (2), a recommendation in a report is

binding on the Crown.

(2) A recommendation that is not accepted in whole or in part in

reasons issued by the Lieutenant Governor in Council and

delivered to the Association within 120 days of the date of the

report under section 7 or an amended report under section 15,

whichever is later, is not binding on the Crown.

Public notice of inquiry

11 The Commission must give public notice of the

commencement of its inquiry as the Commission considers

necessary and the notice must advise of the closing date for written

submissions.

Pre-inquiry procedure

12 At the earliest opportunity, prior to the commencement of the

inquiry, the Minister and the Association must meet with the

Commission to address any preliminary matters that may arise and

any other matters that the Commission considers advisable.

lnqulry procedure

13(1) Subject to this section, th!-'i Commission may determine its

own inquiry procedure.

(2) The Minister and the Association mustprovide the

Commission with an agreed statement of facts and an agreed list of

exhibits to be filed, to the extent that they have been able to agree

on them.

(3) The Commission may record any inquiry proceedings and must

provide transcripts to those who request them and pay the required

fee.

.(4) The Commission may accept such evidence as is relevant to

the determination of the issues and is not required to adhere to the

rules of evidence applicable to courts of civil or criminal

jurisdiction.

(5) Any member of the public is entitled to attend the inquiry and

to make written submissions to the Commission.
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(6) The Commission may, after hearing from the Minister and the

Association, choose to limit to written submissions any submission

from an individual judge.

(7) The Commission may, after hearing from either the Minister or

the Association, grant leave to any member of the public to make

oral submissions.

(8) The Commission may require the attendance of any person

who has filed a written submission and may require that person to

respond to any questions from either the Minister or the

Association, as well as from the Commission.

(9) If any person fails to appear when required to do so or to

respond to questions as directed, the Commission may ignore the

written'submissions of the person who fails to appear or respond to

a question as directed.

(10) The Commission may on application direct the Minister and

the Association to produce documents not subject to privilege.

(11) The testimony of witnesses must be under oath or affirmation.

(12) The Commission may not award 'costs for written submissions

but may award the reasonable travel, accommodation and meal

expenses of anyone required by the Commission to attend.

(13) Any one requesting copies of any written submissions to the

Commission is entitled to receive a copy of the submissions on

payment of a reasonable fee. ,

(14) The recommendations in a report must be based solely on the

evidence submitted to the Commission.

Criteria

14 The Commission, in making the recommendations in its

report, must consider the following criteria:

(a) the constituticinallaw of Canada;

(b) the need to maintain the independence of the court and the

judges;

(c) the unique' nature of the judges' role';

(d) the need to maintain a strong Courtby attracting highly

qualified applicants;
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(e) the compensation of other judges in Canada;

(f) the growth and decline in real per capita income;

(g) the need to provide fair and reasonable compensation for

judges in light of prevailing economic conditions in

Alberta and the overall state of the economy, including

the financial position of the government;

(b) .the cost of living index and the position of the judges

relative to its increases;

(1) the nature of the jurisdiction of the court and masters in

chambers;

U) the level of increases provided to other programs arid

persons funded by the government;

(k) any other factors relevant to the matters in issue.

Amended report

15(1) 'TheCommission may amend its report presented under

section 7 after reviewing the submissions of the Minister and the .

Association if

(a) the Commission is satisfied that its report

(i) failed to deal with an issue raised during the inquiry,

or

(ii) contains an obvious error,

and

(b) the Minister or the Association requests that the

Commission amend its report within 30 days of receipt of

the report under section 7.

(2) Within 30 days of receipt of a request under subsection (1), the

Commission must either present a.n amended report to the Minister

and the Association or inform the Minister and the Association that

no amended report will be presented.

(3) An amended report under subsection (2) may differ from the

report presented under section 7 only so far as is necessary to deal

. with the matters under subsection (1).
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Minister not required to request amendment

16 Nothing requires the Minister, either before or after the report

is placed before the Lieutenant Governor in Council, to request that

the Commission amend its report under section 15(1).

Review

17 The Minister and the Association may meet at any time to

discuss improvements to the Commission inquiry process.

Communication
. .

18(1) The Minister must advise the Association of any changes

made to the judges' compensation after the presentation of a report

under section 7 or an amended report under section 15 within 14

days of the Lieutenant Governor in Council's decision to change

the judges' compensation and the ASsociation must inform the

judges of any such change.

(2) The Minister must provide the Association with one updated

copy of the legislation, regulations or schedules related to changes

described in subsection (1). .

(3) The Association must provide the judges with updated copies

of legislation, regulations or schedules as necessary.

Costs

19 The Crown must pay, up to a maximum of $75 000, the

reasonable costs incurred by the Association in making its

submissions to the Commission.

Judicial review

20(1) If the Lieutenant Governor in Council makes a decision not

. to accept one or more of the recommendations in whole or in part

contained in the report, the Association may bring an application

for judicial review of that decision.

(2) If an application for judicial review is successful, the Court

may-not make the report binding on the Crown, but may refer the

report back to th.eLieutenant Governor in Councilor to the

Commission for reconsideration, and where the Court does so, the

Lieutenant Governor in Councilor the Commission, as the case

may be, has 120 days from the day that the application was granted

to reconsider the report's recoinmendations in accordance with the

directions, if any, of the Court.
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Notice

21(1) If

(a) notice is required to be given to the Crown or the

Minister, it must be given 'by leaving a written copy of the

notice at the legislative office of the Minister, or

(b) the Crown or the Minister gives notice in writing of the

appointment of counsel, it may be given by service on

counsel as provided for in the Alberta Rules of Court.

(2) If notice is required to be given to the Association, it must be

given by leaving a written copy at the registered office of the

Association.

Effect of regulation

22 This Regulation only has effect for the Commission appointed

in 2006.

Expiry

23 This Regulation expires on March 31, 2011.
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Schedule 2
PROVINCIAL COURTJUDGES ANDMASTERS IN

CHAMBERS COMPENSATION REGULATION AR 176/98

5 The Province must pay 1/2 of the cost of the judge's and
master's participation in the Alberta Health Care Insurance Plan.

AR 211/9988;198/2002;221/2004;117/2005

Schedule 2

Long Term Disability Income Continuance Plan

The Long Term Disability Income Continuance Plan is established
as follows:

Definitions
1 Inthis Plan,

(a) "adjudicator" means the Judicial Council established
under Part:6 of the Judicature Act;

(b) "benefit" means money provided to a participant under the
Plan;

(c) "disability" means a medical condition that causes a
participant to be unable to perform any combination of
duties that, prior to the commencement of illness or
injury, regularly took at least 60% of the participant's
time at work to complete;

(d) "elimination period" means 80 consecutive normal work
days or the number of hours of work for a continuing
illness equivalent to 80 normal work days, starting the day
a participant stops work or partially stops work because of
bodily injury or illness;

(e) "month" means a period of time between the same dates
in 2 successive calendar months;

(f) "monthly earnings" means the participant's current
regular monthly rate of pay;

(g) "participant" means a person to whom the Plan applies
under section 2;

(h) "period of disability" means the period in which a
participant is entitled to receive benefits from the Plan
beginning after the last day of the elimination period;

(i) "Plan" means the Plan established in this Schedule;

(j) "Plan Administrator" means the Plan Administrator under
the Public Service Long Term Disability Income
Continuance Plan;
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CHAMBERS COMPENSATION REGULATION AR 176/98

(k) "pre-disability salary" means the monthly earnings a
participant is entitled to or subsequently becomes entitled
to receive as of the last day of the elimination period;

(I) "regular duties" means the regular duties or duties similar
to the regular duties that the participant was performing
immediately prior to the beginning of the elimination
period;

(m) "work day" means any day on which a participant is
expected to be at work.

Application
2 This Plan applies to judges and masters so entitled under section
8 and 9.1 of the Provincial Court Judges and Masters in Chambers
Compensation Regulation.

Coverage
3(1) A participant is covered under the Plan beginning the first day
after the participant completes 3 consecutive months of service
without absence because of illness or disability, except for casual
illness.

(2) A participant's coverage under the Plan terminates on the
earliest of the following:

(a) the date of the participant's 70th birthday;

(b) the date the participant's appointment is terminated, if the
participant is not receiving benefits under the Plan at that
time;

(c) the date the participant resigns from office.

Eligibility for benefits
4(1) When the adjudicator determines that a participant's bodily
injury or illness results in a disability, and the disability continues
during the entire elimination period, the participant is eligible for
benefits beginning immediately after the elimination period.

(2) If a participant returns to work during the elimination period
and then takes general illness leave for the same or a related illness
within 10 days of returning to work, the time that the participant
was at work is considered to be part of the elimination period.

(3) A participant is not eligible for benefits payable after the
elimination period for
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(a) a disability suffered as a result of participation in the
commission of crime,

(b) a disability suffered as a result of an act of war,

(c) an intentionally self-inflicted injury or illness,

(d) any period during which the participant is not under the
continuous care of a physician, or not following the
treatment a physician prescribes, or

(e) a period of incarceration in a prison or similar institution.

(4) Depending on the nature and severity of a participant's
condition, the adjudicator may require a participant to be under a
specialist's care.

(5) If substance abuse, including alcoholism and drug addiction,
contributes to a participant's disability, the participant's treatment
program must include participation in a recognized substance
withdrawal program.

(6) As soon as possible after a participant is injured or becomes ill,
the adjudicator is to determine whether the participant's condition
is a disability.

(7) If a participant, who returns to work after an absence caused by
a disability, is no longer receiving disability benefits, and is
disabled as a result of the same or a related condition within 6
months after the date of return to work, the disability is considered
continued and another elimination period is not required to be
served.

(8) Any authorized benefits may continue up to the maximum
benefit period described in section 9 during anyone period of
disability, but the benefits end when the adjudicator determines that
the disability has ceased.

Pre-existing condition

5(1) Benefits are not payable for any medically documented injury
or illness for which a participant received medical services,
supplies, or any medication prescribed by a physician during the 90
days immediatelypreceding the effective date of appointment.

(2) Subsection (1) does not apply to a participant who has been
covered by the Plan for 2 consecutive years and is not absent from
work because of a pre-coverage injury or illness on the date the 2
years are completed.
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(3) If the participant has been covered by the Plan for 2
consecutive years but is absent from work because of a
pre-coverage injury or illness at the 2-year point, the participant is
eligible for coverage under the Plan on the date the participant
returns to work.

Interim payment

6(1) If the adjudicator does not decide on a participant's eligibility
for benefits before the end of the elimination period, the Chief
Judge, in the case of a judge, or the Chief Justice of the Court of
Queen's Bench, in the case of a master, may order that the
participant continue to be paid at the rate of 70% of the
participant's normal salary for up to 2 months or until the date the
decision is received, whichever comes first.

(2) The participant is not entitled to receive an interim payment
and benefits under subsection (1).

(3) If the participant received an interim payment and is found
eligible for benefits,

(a) that payment is to be treated as a prepayment by the
Province, on behalf of the Plan, of the benefits due for that
period,

(b) the Plan Administrator must not pay to the participant
further benefits for the period covered by the payments,
and

(c) the Plan Administrator must repay the amount of the
interim payment.

(4) If the participant received an interim payment and is found not
eligible for benefits, the participant must repay the payment.

Rehabilitation program
7(1) A rehabilitation program approved by the adjudicator may be
established by the Department of Justice and the Plan
Administrator for a specified time period not exceeding 24 months.

(2) The program may require that the participant perform the
participant's regular work on a part-time basis.

(3) At the end of the elimination period, if a participant suffers
from a disability that prevents the performance of regular duties,
but the participant is able to participate in a rehabilitation program,
the participant is eligible for benefits.
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(4) If a participant is receiving less income under a rehabilitation
program than was being received prior to the disability, the
monthly benefit amount to which the participant is entitled is to be
reduced by 50% of the income received from that program.

(5) If the combination of reduced benefits and income equals an
amount that exceeds the participant's pre-disability salary, benefits
will be further reduced so that combined benefits and income do
not exceed the pre-disability salary.

(6) If a participant refuses or wilfully fails to participate and
co-operate in a rehabilitation program, the adjudicator may
determine whether the participant is eligible to receive or continue
to receive benefits.

Amount of benefit
8(1) The benefit amount for a participant is 70% of the
participant's nre-disabilitvsalary.wniofi'is eftectrve on completion
of the elimination period,

(2) The monthly benefit amount to which a participant is entitled
will be reduced as follows:

(a) by the amount of disability benefit entitlement, excluding
children's benefits and cost of living increases, under the
Canada Pension Plan and the Quebec Pension Plan;

(b) by the amount of benefits payable from any other group
disability plan sponsored by the Province;

(c) by any benefits for wage loss awarded under section 12 of
the Victims of Crime Act;

(d) by vacation leave pay.

(3) A participant must apply for Canada Pension Plan or Quebec
Pension Plan disability benefits within 12 months of being placed
on the Plan and provide proof of application to the Plan
Administrator.

(4) A participant who does not apply for benefits pursuant to
subsection (3) after reasonable notice to do so may have the
maximum Canada Pension Plan or Quebec Pension Plan disability
benefit deducted pursuant to subsection (2)(a).

(5) If any amount or benefit described in subsection (2) is received
in the form of a lump sum payment instead of monthly instalments,
the benefit under subsection (1) will be reduced by the equivalent
commuted monthly instalments.
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Cost-of-Iiving increases

8.1 (1) Notwithstanding anything else in the Plan, if the cost of
living has increased in the 12-month period, ending on December
31, immediately preceding the current fiscal year, the benefit
amount payable under section 8 in the current fiscal year must be
increased by a cost-of-living increase calculated in accordance with
this section.

(2) The amount of a cost-of-living increase under this section must
be determined using a long-term disability income index calculated
in accordance with subsection (3).

(3) The long-term disability income index for each fiscal year is
calculated as

(a) the quotient obtained by dividing the sum of the consumer
price indices for Alberta, as published by Statistics
Canada, for each month in the 12-month period referred to
in subsection (1) by the sum of the corresponding indices
for the 12-month period immediately preceding that
period, adjusted to 3 digits after the decimal point, or

(b) one, if the quotient so obtained is less than I.

(4) Subject to subsection (5), the monthly amount of a benefit in
one fiscal year must be increased, if applicable, annually with
effect from April 1 of the following fiscal year so that the amount
payable, to the nearest cent, for a month in that following year is an
amount equal to the product obtained by multiplying

(a) the amount that would have been payable for that month if
no increase had been made under this section,

by

(b) 1+ .6X,

where X is equal to the long-term disability income index
calculated in accordance with subsection (3) minus 1.

(5) Where a benefit under the Plan has commenced in the fiscal
year immediately preceding the effective date of a cost-of-living
increase, the amount of the increase must be multiplied by the
fraction obtained by dividing the number of complete months in
that year during which the benefit was paid by 12.

Termination of benefits

9 The benefits payable under the Plan terminate on the earliest of
the following:
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(a) the date determined by the adjudicator when the
participant refuses or wilfully fails to participate and
co-operate in a rehabilitative program;

(b) the date of the participant's 70th birthday;

(c) the date the participant resigns from office;

(d) the date the adjudicator determines the participant is no
longer disabled or the date the participant returns to the
participant's regular duties, whichever comes first.

Coverage during leave of absence
10(1) A participant is covered under the Plan for a period not
exceeding 12 consecutive months from the date the participant
begins leave if the participant is on authorized development leave
initiated and approved by the Chief Judge in the case of a judge and
the Chief Justice in the case of a master.

(2) Coverage under the Plan continues for a participant on a leave
of absence without pay, but benefits are not payable during the
leave and, if applicable, premiums are not paid.

Participation in group plans
11(1) If a participant is eligible for benefits, the participant
continues to be covered under the plans referred to in Schedule I of
the Provincial Court Judges and Masters in Chambers
Compensation Regulation.

(2) During the period that coverage continues, the Province and the
participant must continue to pay their respective share of premium
costs for each plan.

Adjudication Review
12(1) When the adjudicator has ruled that a participant is not
eligible for benefits or that benefits are to cease,

(a) the Chief Judge, in the case of a judge, and the Chief
Justice of the Court of Queen's Bench, in the case of a
master, may request that the adjudicator review the claim,
or

(b) the participant may request that the adjudicator review the
claim and may, at the participant's expense, make
representation to the adjudicator with the participant's
representatives only once.
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(2) A participant must submit a request for a review within 21
calendar days of receiving notice of the adjudicator's ruling.

(3) Within 60 calendar days of receiving notice of the
adjudicator's ruling, the participant must submit any new or
additional medical information and other written material that the
participant intends to be part of the review.

(4) On receiving a request for a review, the adjudicator must
review the participant's case, taking into account the representation
by the participant or participant's representative and any new
information, and make a decision.

AR 211/9958;251/2001;239/2004
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